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Preface

Private Equity 2017
Thirteenth edition

Getting the Deal Through is delighted to publish the thirteenth edition
of Private Equity, which is available in print, as an e-book and online at
www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in key
areas of law, practice and regulation for corporate counsel, cross-border
legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this year
includes new chapters on Saudi Arabia and the United Arab Emirates. The
report is divided into two sections: the first deals with fund formation in
21jurisdictions and the second deals with transactions in 25 jurisdictions.

Getting the Deal Through titles are published annually in print. Please
ensure you are referring to the latest edition or to the online version at
www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to readers.
However, specific legal advice should always be sought from experienced
local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editor,
Bill Curbow of Simpson Thacher & Bartlett LLP, for his continued
assistance with this volume.

GETTING THE /§<
DEAL THROUGH

London
February 2017

www.gettingthedealthrough.com
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GLOBAL OVERVIEW

Global overview

Bill Curbow, Atif Azher, Peter Gilman, Fred de Albuquerque and Audra Cohen

Simpson Thacher & Bartlett LLP

Global M&A activitylevelsin2016 glided down tolower (but still respect-
able) levels as compared to 2015, finishing at US$3.2 trillion in deal vol-
ume (representing an 18.1 per cent decrease from 2015) (Mergermarket).
Despite the decline, M&A activity remained strong overall in 2016,
reaching the third highest total deal value since 2007, according to
Mergermarket. Global cross-border M&A fared better comparatively
and was down only 3 per cent to US$1.39 trillion from US$1.43 trillion in
2015, according to Dealogic. ‘Mega deals’ valued at over US$10 billion,
which reached a record high in 2015, dropped approximately 40 per cent
for both volume and activity in 2016, according to Dealogic, ending the
year at US$938.1 billion across 35 deals. Withdrawn M&A volume was
US$837.3 billion (Dealogic), its highest level since 2008, led by Pfizer’s
withdrawn US$160 billion bid for Allergan - the largest withdrawn deal
on record - and Honeywell International’s US$102.8 billion bid for
United Technologies. Global private equity buyouts fared better than
overall M&A and increased slightly from 2014 and 2015 levels, reaching
an annual aggregate deal value of US$399.4 billion (representing a 2.49
per cent increase from 2015) (Mergermarket). Median private equity
deal size was lower in 2016, declining to US$32.4 million from US$36.6
million in 2015 (Pitchbook). The number of private equity deals also
edged upin 2016 t0 2,795 buyouts globally, an approximately 5.1 per cent
increase from 2015 (Mergermarket). On the sell side, private equity-
backed exits were mixed in 2016, declining slightly from 2015 levels with
respect to both deal value and volume (Mergermarket). Private equity
capital fundraising increased in 2016, with total global fundraising val-
ues of US$347 billion, as compared to US$329 billion in 2015 (Preqin).

Americas

Announced M&A deal volume in 2016 in the Americas totalled approxi-
mately US$2.3 trillion, reflecting a decrease of approximately 8 per cent
from 2015 levels (Bloomberg). Although M&A activity in the US was
strong in 2016, reaching the second-highest value since 2001 accord-
ing to Mergermarket, deal volume in the US declined in 2016, totalling
US$1.5 trillion, a 22.9 per cent decrease from 2015 (Mergermarket).
Inbound activity in the US reached a record US$450.5 billion, a
1.5 per cent rise from 2015’s previous peak of US$444.0 billion,
according to Mergermarket. M&A activity in Central and South America
increased from 2015 levels by 8.7 per cent, reaching US$83.8 billion in
2016 (Mergermarket). US private equity activity remained high overall
in 2016 with respect to both the number of deals and aggregate transac-
tion value. Total private equity deal value for US buyouts ended the year
at approximately US$157 billion across 987 transactions, representing a
decline of only 0.3 per cent in deal value and an increase of 3.2 per cent
with respect to the total number of deals (Mergermarket). In addition,
private equity investors continued to focus their M&A activity on add-
on acquisitions, which accounted for a record-setting 64 per cent of all
buyout activity in 2016 compared with 61 per cent in 2015 (Pitchbook).
Notable add-on acquisitions in 2016 included the announced acqui-
sition of Cabela’s Inc for approximately US$s.5 billion by Bass Pro
Shops, which secured preferred equity financing from Goldman Sachs
Merchant Banking Division and Pamplona Capital Management; and
the acquisition of Air Products’ performance materials operations
by Evonik Industries AG, which is partially owned by CVC Capital
Partners, for approximately US$3.8 billion. Notable completed private
equity acquisitions in the Americas included the acquisition of EMC
Corporation by Dell Inc, which is owned by a consortium of investors

www.gettingthedealthrough.com

including affiliates of Silver Lake Partners and Michael Dell for approxi-
mately US$67 billion; the acquisition of ADT Security Services, Inc
by Apollo Global Management for approximately US$15 billion; the
take-private acquisition of Keurig Green Mountain Inc by JAB Holding,
BDT Capital Partners and Mondelez International for approximately
US$14.2 billion; the acquisition of MultiPlan, Inc by Hellman &
Friedman, with Leonard Green & Partners and GIC making support-
ing investments for approximately US$7.5 billion; and the acquisition
of Veritas Technologies LLC by the Carlyle Group for approximately
US$7.4 billion.

Europe, Middle East and Africa

Announced M&A deal volume in Europe, the Middle East and Africa
(EMEA) totalled approximately US$88s.7 billion in 2016, a decrease
of approximately §.2 per cent from 2015 volume. Europe accounted for
approximately US$797.4 billion of total announced M&A deal volume,
down 10.3 per cent from 2015 and marking a second consecutive annual
decrease in total value. However, M&A activity involving Africa and the
Middle East soared to US$88.3 billion, a 93.4 per cent increase compared
to 2015 volume (all of the above data is from Mergermarket). According
to Bloomberg, mega deals, with announced values of over US$10 billion,
accounted for 34.1 per cent of EMEA’s total M&A volume. According to
Mergermarket, inbound activity targeting Europe continued to climb in
2016 following record-breaking 2015 levels, accounting for US$410.7
billion, a 35.6 per cent increase from 2015 and the highest annual value
on record. The increase in the volume of inbound investments into
Europe was in part driven by mega deals with values over US$10 billion.
According to Mergermarket, there were a record 11 such inbound mega
deals announced, resulting in the average overall inbound deal size
(US$650.8 million) reaching its highest on record. European-targeted
buy-side financial sponsor activity decreased 10.5 per cent year-on-year
to US$119.1 billion. Private equity sponsors achieved US$138.7 billion of
exit activity for targets located in Europe, which represented a 14.8 per
cent decrease compared with 2015 levels. In Africa and the Middle East,
private equity deal activity increased in 2016 on the buyout front but
remained flat with respect to exits, with US$5.8 billion in buyout value,
which represented a 56.8 per cent increase, and US$4.7 billion in exit
value, which represented no change from 2015 levels (all of the above
statistics based on data provided by Mergermarket). Notable announced
and completed European private equity transactions in 2016 included
the announced acquisition of Supercell Oy by a consortium consisting
of AVIC Capital, CITIC Capital, Pagoda Investment, Shanghai Pudong
Development Bank, Sino-Rock Investment Management, Tencent and
Zheng Hong Capital, from Softbank Capital for approximately US$8.6
billion; the acquisition of the Standard Products business of NXP
Semiconducters NV for approximately US$2.75 billion by JAC Capital
and Wise Road Capital; the acquisition of the Priory Group from Advent
International for approximately £1.3 billion by Acadia Healthcare and
Waud Capital Partners; and the approximately €1.1 billion acquisition
of Airbus’ Defence Electronics Unit by KKR.

Asia-Pacific

Announced M&A deal volume in Asia-Pacific excluding Japan totalled
approximately US$658.8 billion in 2016, which represented a decline
of approximately 25.5 per cent from comparable deal volume in
2015 (despite achieving the second highest annual value since 2001,
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according to Mergermarket). Announced M&A deal volume in Japan
totalled approximately US$62.6 billion, representing an increase of
approximately 2.3 per cent (Mergermarket). China’s outbound activ-
ity increased by 118.7 per cent from 2015 levels to a record high of
US$206.6 billion (Mergermarket), accounting for almost half of all
Asia-Pacific outbound M&A (Dealogic). Private equity activity in Asia-
Pacific also increased in 2016. Financial sponsor buyouts in Asia-Pacific
(excluding Japan) totalled US$95.5 billion in value, which represented
an increase of approximately 5.9 per cent from 2015. Asia-Pacific spon-
sor exits totalled US$57.1 billion, which represented an increase of
approximately 18.2 per cent from 2015. In Japan, the value of private
equity buyouts soared to US$7.7 billion, representing a 196 per cent
increase compared to 2015. However, exits fell dramatically after reach-
ing a two-year high, falling to 80.9 per cent below 2015 levels with deals
valued at approximately US$2.2 billion (all of the above data provided
by Mergermarket). Notable private equity transactions in Asia-Pacific
included the approximately US$4.4 billion sale of Calsonic to KKR; the
acquisition of Nirvana Asia Ltd by CVC Capital Partners for approxi-
mately US$1.1 billion and the acquisition of Accordia Golf Co, Ltd by
MBK Partners for approximately US$923 million.

Debt-financing markets

Debt-financing markets started the year with a particularly quiet first
quarter before picking up steam as volume recovered throughout the
year. Overall, leveraged M&A loan volume dropped by 18.3 per cent
to US$270.4 billion from US$331 billion in 2015 (Thomson Reuters).
However, leveraged buyout (LBO) loan volume was up 20 per cent to
US$88 billion, while non-LBO M&A loan volume was down 29 per cent
to US$183 billion (Thomson Reuters). Despite a slow start, financing
markets picked up in the tail end of 2016 and lending to private equity
buyouts almost doubled year-on-year in the fourth quarter of 2016 to
US$37.1 billion from US$19.6 billion after a flurry of dealmaking fol-
lowing the US election in early November and prior to an interest rate
increase by the US Federal Reserve in December (Thomson Reuters).
One notable trend of 2016 was that higher purchase price multiples
and competition from strategic acquirers in 2016 meant that financial
sponsors had to increase their equity contributions as a percentage of
total enterprise value to complete deals. Median debt percentages for
private equity buyouts and M&A in the US fell to 50.5 per cent of enter-
prise value in 2016 from §6.8 per cent in 2015 while median enterprise
value increased dramatically to 10.9x EBITDA for M&A transactions
(including buyouts) in 2016, up from 10.0x in 2015 (Pitchbook). Debt
to EBITDA multiples over the course of 2016 decreased to around §5.5x
compared with §5.7x in 2015 (Pitchbook).

Portfolio company sales and IPOs

Portfolio company exits by private equity sponsors declined slightly
during the past year. Global financial sponsors exited US$445.7 billion
of investments, which represented an approximately 6.3 per cent
decline from 2015 levels (Mergermarket). The median exit size was
US$163.7 million, a 6.1 per cent decrease from the US$174.3 million
median figure for 2015 (Pitchbook). Strategic acquisitions remained
the primary exit route, representing 62 per cent of all private equity-
backed exit volume (Pregin). In 2016, the private equity market saw an
increase in secondary buyout activity with a volume of US$79 billion,
accounting for a 24 per cent share of global financial sponsor exit vol-
ume (Preqin). The United States led total financial sponsor exits with
US$186.1 billion, a 1.8 per cent decrease in exit value for targets based
in the US compared to 2015 (Mergermarket).

Notable completed portfolio company sales included the sale of
MultiPlan, Inc by Starr and Partners Group, which each retained minor-
ity stakes, to Hellman & Friedman, with Leonard Green & Partners and
GIC making supporting investments, for approximately US$7.s billion;
the sale of Strategic Hotels & Resorts Inc by Blackstone to Anbang
Insurance Group for approximately US$6.5 billion; the sale of Blue
Coat Systems Inc by Bain Capital to Symantec for approximately
US$4.65 billion; the sale of Petco Animal Supplies, Inc for approxi-
mately US$4.6 billion to CVC Capital Partners and the Canada Pension
Plan Investment Board by TPG and Leonard Green & Partners; and the
sale of Sun Products Corporation for approximately US$3.6 billion to
Henkel Consumer Goods by Vestar Capital.

In the United States, financial sponsor-backed IPOs accounted
for only 2.9 per cent of all exits in 2016 (Pitchbook). By the end of the

year, total proceeds from such offerings in the US were approximately
US$8.8 billion over 30 deals, down 22.1 per cent from US$11.3 billion
over 39 deals in 2015. The decline reflected a general decline in overall
IPO markets, although with private equity IPO activity generally faring
better than the overall market. Deal count was down just 23 per cent
from 2015 compared to a drop of 43 per cent for non-private equity-
backed IPOs. Additionally, financial sponsor-backed IPOs increased
in 2016 to 29 per cent of total IPOs from 23 per cent in 2015. The aver-
age proceeds for private equity-backed IPOs that came to market was
approximately US$293 million, just over 1 per cent higher than the
average of US$290 million in 2015. Overall, private equity-backed com-
panies that have listed on US stock exchanges in 2016 have averaged
promising returns of 35 per cent compared to an overall total average
return of 25.5 per cent. A number of sponsor-backed companies chose
to delay offerings in 2016, which some have speculated could have col-
lectively raised US$s billion, including Albertsons, Neiman Marcus,
Univision, Laureate Education and McGraw-Hill Education (all of the
above statistics provided by Renaissance Capital).

Notable private equity portfolio company listings in 2016 included
the listing of Athene Holding on the New York Stock Exchange for
approximately US$1.08 billon; the listing of US Foods Holding Corp on
the New York Stock Exchange for approximately US$1.02 billion; the
listing of Extraction Oil & Gas Inc on the NASDAQ Stock Market for
approximately US$633 million; the listing of Patheon NV on the New
York Stock Exchange for approximately US$625 million; and the list-
ing of Red Rock Resorts, Inc on the NASDAQ Stock Market for approxi-
mately US$531 million.

Strong year in private equity fundraising

Overall private equity fundraising increased in 2016 compared to 2015.
Fundraising by recognised, top-performing sponsors has remained
strong and reflects continued consolidation within the private equity
fundraising market in favour of such established sponsors with proven
track records. Capital raised by private equity funds globally totalled
approximately US$347 billion, up § per cent from the US$329 billion
raised globally in 2015 (all statistics herein provided by Preqin).

Overall, conditions for private equity fundraising remain healthy
and stable, and competition among fund sponsors continues to
increase. The number of private equity funds closed in 2016 dropped
by approximately 12 per cent globally with the average size of today’s
private equity funds increasing to an all-time high of US$471 million.
Global macroeconomic uncertainty and difficult economic and politi-
cal conditions in certain regions have caused a number of private equity
firms to increase the pace of fundraising, shifting fundraising dynam-
ics in favour of North America and Europe, with North America being
the most targeted market as of the third quarter of 2016. These trends
reflect the continued consolidation in the private equity industry in
favour of larger, established sponsors with proven track records as a
result of institutional limited partners seeking to make larger commit-
ments to fewer funds and consolidate manager relationships.

The continued strength of global fundraising has increased the
amount of ‘dry powder’ accumulated over the past few years to record
levels, reaching US$820 billion by the end of 2016. Robust private
equity-backed exit activity, at often record-pricing, with distributions to
investors reaching record levels in recent years (surpassing capital calls
for the sixth successive year) provided an additional source of ongoing
liquidity for investors and, coupled with the stability and outper-
formance of private equity relative to the public markets, has led many
investors to seek to redeploy such amounts back into private equity by
making new or additional commitments to private equity funds, further
accelerating the growth in dry powder in 2016. While increased market
prices are a concern for fund managers, they have record levels of capi-
tal available to invest as such available amount currently exceeds the
amount of capital being called.

It is expected that overall fundraising levels will continue to
remain strong in the near term and that the trends and developments
witnessed in 2016 will continue: larger institutional investors will
continue to consolidate their relationships with fund managers and
competition for limited partner capital among private equity funds
will continue to increase, with alternative fundraising strategies
(eg, customised separate accounts, co-investment structures, early-
closer incentives, ‘umbrella’ funds, ‘anchor’ investments, ‘core’
funds and ‘complementary’ funds (ie, funds with strategies aimed at
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particular geographic regions or specific asset types)) playing a sub-
stantial role. As a result, established sponsors with proven track records
should continue to enjoy a competitive advantage and first-time funds
will need to cater to investors by either lowering fees, expanding co-
investment allowances, focusing on niche investment opportunities
or exploring other accommodative strategies. In addition, while the
enhanced scrutiny and regulation of the private equity industry and
the SEC’s ‘broken windows’ approach to enforcement in particular will
likely normalise given the current regulatory environment, it is never-
theless expected that the SEC will continue to focus on transparency
(eg, pre-commitment disclosure and consent from investors) with
respect to conflicts of interests (including, among others, conflicts of
interest arising out of the allocation of costs and expenses to funds and
portfolio companies, the allocation of investment opportunities and
co-investment opportunities and the receipt of other fees and com-
pensation from funds, portfolio companies or service providers). Given
this, larger private equity firms with the resources in place to absorb
incremental compliance-related efforts and costs will likely continue to
enjoy a competitive advantage among their peers.

Outlook for 2017

It is difficult to predict whether global M&A levels in 2017 will remain
on a par with 2016 levels, which were robust overall despite falling
from record highs in 2015. The fourth quarter posted the highest quar-
terly volume for 2016, generating optimism for deal flow in 2017. The
anticipation of sustained M&A activity levels is in part because of the
significant amount of cash sitting on corporate balance sheets to be
utilised in effectuating acquisitions and investments as well as gen-
erally slow organic growth worldwide. In addition, some dealmak-
ers are expecting some potentially business-friendly initiatives to be
implemented by the incoming presidential administration in the US,
including potential corporate tax reform and rollback of financial,

environmental and other regulations. However, the outlook for 2017
also remains questionable because of ongoing political and economic
uncertainty surrounding monetary policy, continued Brexit negotia-
tions, the effect of the new presidential administration in the US and
the upcoming French and German elections.

With respect to private equity investment activity, commentators
expect deal flow to be healthy and roughly consistent with 2016 levels.
Thebroad trendsprevalentin2016 are expected to continue in2017. One
potential challenge for private equity firms in the US might be finding
attractive investment targets given that some practitioners have noted
a relative lack of supply of buyout-ready companies coming to market
compared to previous periods. The diminished supply combined with
competition from both strategic acquirers and other financial buyers is
predicted to result in continued high purchase price multiples in 2017.
However, despite potentially high valuations, pressure to deploy the
significant levels of committed capital (approximately US$820 billion
globally according to Preqin) and moderate expectations for growth are
expected to keep private equity dealmakers active in 2017. In response
to continued high valuations, some commentators predict that 2017
may also see a greater number of add-on acquisitions, consortium deals
and smaller targets pursued. While dealmakers are likely to rely most
heavily on traditional banks as a source of debt financing, interest rates
are expected to increase in 2017 (including three planned rate increases
from the US Federal Reserve) and some commentators have predicted
that non-traditional lenders will step in to comprise a bigger portion of
the capital stack for buyouts going forward, particularly in the US.

Looking at cross-border deals, developed markets are likely to con-
tinue to account for a majority of transactions, with the United States
likely maintaining its position as the top generator of M&A activity.
China’s acquisitive streak abroad, which hit record highs in 2016, is
likely to slow as the Chinese government has begun taking increased
measures to scrutinise outbound deals.
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AUSTRALIA

Gilbert + Tobin

Australia

Adam Laura, Deborah Johns, James Wood and Muhunthan Kanagaratnam

Gilbert + Tobin

Formation and terms operation

1 Forms of vehicle

What legal form of vehicle is typically used for private equity
funds formed in your jurisdiction? Does such a vehicle have a
separate legal personality or existence under the law of your
jurisdiction? In either case, what are the legal consequences
for investors and the manager?

Historically, Australian private equity (PE) funds have been established
in the form of a unitised trust. This vehicle is not commonly used in
overseas jurisdictions and contains concepts foreign to many investors.
Over the past 1§ years, the Australian PE fund landscape has changed
dramatically, first with the introduction of the venture capital limited
partnership (VCLP) and early stage venture capital limited partner-
ship (ESVCLP) regimes and, more recently, the managed investment
trust (MIT) and attribution MIT (AMIT) regimes (MITs and AMITs are
forms of unit trusts), largely to make the industry more attractive to
investors (and in particular, foreign investors).

Unit trusts

A unit trust, managed by a trustee, manager, or both, is a contractual
relationship created between the unitholders (investors and beneficiar-
ies) and the trustee (legal holder of the property and manager) under
a trust deed or constitution. The trustee generally has the right to deal
with the assets of the trust in accordance with the terms of the trust
deed governing the trust for the benefit of investors, and often appoints
amanagement entity within the structure to advise the trustee, mainly
for fee-streaming purposes.

The unit trust is not a separate legal entity and the trustee contracts
on behalf of the trust, subject to a contractual term generally limiting
liability of the trustee to the assets of the trust.

See question 17 regarding the tax treatment of unit trusts.

VCLPs and ESVCLPs
The VCLP regime was introduced to increase foreign investment in the
Australian venture capital sector by offering a familiar fund structure
(the limited partnership) with tax benefits (see question 17 regarding
the tax treatment of VCLPs) in exchange for making investments in
Australian businesses that meet certain eligibility criteria.
AVCLP is a separate legal entity and can contract on this basis.
The use of VCLPs has been limited to venture capital and mid-
market private equity funds because of the restrictions on the types of
investments that VCLPs can make. For example:
the investment must be in shares or options in a company or units
in a trust;
the target must have an Australian nexus (subject to
limited exceptions);
- the target must generally be an operating entity or its holding
company; and
the target must not have total assets (including goodwill) of more
than A$250 million.

VCLPs need a minimum raising of A$10 million from investors to be

established and registered and have a life of five to 15 years. There is no
maximum size restriction for VCLPs.

10

The ESVCLP is essentially an extension of the VCLP regime. It
was introduced to encourage early stage venture capital investment
by offering further taxation advantages for investors (see question 17
regarding the tax treatment of ESVCLPs) provided the fund only invests
in early stage investments and meets certain other tests - these are sim-
ilar to the restrictions applying to VCLPs except that the target must
not have total assets (including goodwill) of more than A$s50 million.
Despite these restrictions, the ESVCLP structure has gained popular-
ity with high net worth investors who value the tax advantages offered
by the ESVCLP and want exposure to early stage venture capital. An
ESVCLP’s fund size is capped at $200 million.

MITs

Issues surrounding uncertainty about the tax treatment of gains made

by unit trusts saw the introduction of a new MIT regime in 2010. See

question 17 regarding the tax treatment of MITs.

An MIT is a unit trust (as described above) that has certain charac-
teristics. To qualify as an MIT, a number of tests must be met, including
the following:

+ the trustee must be an Australian resident for tax purposes;
the trust must not be a trading trust (that is, a trust that carries on,
or controls an entity carrying on, an active business);

- asubstantial proportion of the investment management activities
carried out in relation to the trust throughout the income year must
be carried out in Australia in relation to certain assets (this require-
ment is only relevant for the MIT withholding regime, which is
described below);
the trust must be a ‘managed investment scheme’ for Corporations
Act purposes at the time the payment is made;
the unitholding must be widely held and satisfy concentration of
ownership requirements; and

+  incertain cases, the trust must be operated or managed by a licen-
see holding an Australian financial services licence (AFSL) whose
licence covers it providing financial services to wholesale clients.

The AMIT regime was introduced in May 2016, with effect from 1 July
2015. An elect-in regime, these new rules, among other things, make
the following available to eligible AMITs:
a new attribution method (rather than the existing trust tax rules)
to attribute specific classes of income, offsets and credits to
unitholders, based on their entitlements;
the ability to attribute any under or over distributions to unithold-
ers during the income year the discrepancy is discovered;
+  taxtreatment as a fixed trust, assisting the flow through of franking
credits and carried-forward tax losses; and
the ability of unitholders in the AMIT to adjust their tax cost basis
in their units so as to avoid double taxation.

In order to be eligible as an AMIT, a trust must be an MIT (described
above) and the trust deed must clearly define the entitlements of all
unitholders to the trust’s income and capital. These eligibility require-
ments must be met for each income year. Should the requirements not
be satisfied, the normal rules relating to the taxation of trusts and MITs
will apply.
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2 Forming a private equity fund vehicle
What is the process for forming a private equity fund vehicle
in your jurisdiction?

Fund formation is taking a well-trodden path in Australia. The typical
process can be broken down as follows:

Month 1 Lawyers appointed

Decide fund size

Draft term sheet

Decide on key message

Set up electronic data room

Decide budget

Month 2 Decide on international strategy (if any)
Tax advisers appointed

Finalise pitch document

Draft Private Placement Memorandum
Due diligence

Find investment committee members

Month 3 Draft fund structure and documents

Negotiate fund documents (including side letters)

Month 4 First close

The timetable can vary greatly depending on the reputation and track
record of the manager and the appetite of investors for exposure to the
assets being targeted, but generally a four-month period is typical from
the establishment phase to first close.

Financial, tax and legal advisers will generally play a very
significant role in fund structuring and ensuring compliance with the
applicable laws.

The key process revolves around the settling of the fund terms and
discussions and negotiations with investors. The fund documentation,
while involved and complex, has become reasonably standardised
across Australian PE funds for similarly structured funds (although the
terms can vary widely from one fund to the next).

Once documentation is settled for the structure, there are limited
public registration filings.

3 Requirements

Is a private equity fund vehicle formed in your jurisdiction
required to maintain locally a custodian or administrator, a
registered office, books and records, or a corporate secretary,
and how is that requirement typically satisfied?

A private equity fund vehicle formed in Australia could have a domestic
or international PE fund manager, although to access the concessional
tax treatment afforded by the VCLP, ESVCLP, MIT and AMIT regimes
the specific requirements associated with those regimes must be com-
plied with (for example, the MIT regime requires that the trustee of the
trust be an Australian resident for tax purposes).

A domestic PE fund manager will generally be required to hold an
AFSL, which will set out the authorised activities that the manager may
undertake. Depending on the circumstances, the licensed entity may
be the manager of the fund, the trustee of the trust or general partner
of the VCLP or ESVCLP. Many international PE funds that do business
in this jurisdiction may be able to take advantage of certain licensing
relief where they have only limited ties to Australia or where Australia
and their home jurisdiction have specific ‘passporting’ arrangements
in place.

A domestic fund manager will generally have a head office in
Australia, be structured as a proprietary limited company (which
requires at least one resident director) and have a company secretary.
Apart from the compliance requirements associated with AFSLs, lim-
ited financial records and statutory registers are required to be kept.

VCLPs and ESVCLPs are able to hold assets directly, but in the case
of trusts (including MITs and AMITs), trustees hold the title and, where
they have more than 20 clients, may need an AFSL with a custody
authorisation to enable them to do so. Alternatively, a licensed custo-
dian can be hired to provide this service to the fund. Where the trustee
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has fewer than 20 clients, there are some exemptions from the require-
ment for a fund manager to either hold an AFSL with an authorisation
to provide custody services or use an external custodian.

4 Access toinformation

What access to information about a private equity fund
formed in your jurisdiction is the public granted by law? How
isitaccessed? If applicable, what are the consequences of
failing to make such information available?

Very little information is available to the public relating to typical PE
fund structures in Australia.

Owing to the fact that investors are predominantly institutional
or wholesale, there are no registration requirements for the fund or
those investors and no disclosure obligations imposed by law relating
to funds or fund investments.

If the fund is registered as a VCLP or ESVCLP, the name of the fund
is publicly available on a government website; limited information
relating to the identity of investors may be requested through a busi-
ness regulator in this jurisdiction on payment of a fee; and information
about investments must be reported to a government regulator to ver-
ify compliance with the investment limitations applying to the VCLP or
ESVCLP regime (as applicable) (but this investment information is not
available through any public forum).

The AFSL laws in Australia require the licensed entity (which as
noted above may be the manager of the fund, the trustee of the trust
or general partner of the VCLP or ESVCLP) to have their accounts
audited and lodged with our regulator (the Australian Securities and
Investments Commission (ASIC)), but these are the accounts of the
managet, trustee or general partner entity (as the case may be) and
often, essentially, pro formas evidencing minimum capital require-
ments to the extent required under the licensing laws here.

The specific terms of the AFSL are also publicly available.

5 Limited liability for third-party investors

In what circumstances would the limited liability of third-
party investors in a private equity fund formed in your
jurisdiction not be respected as a matter of local law?

In the case of trusts (including MITs and AMITs), it is typical to provide
in the trust deed that beneficiaries will not be liable for any amount
beyond the amount subscribed to the trust (or which they are legally
obliged to subscribe). Whether limitations of that kind are effective
(other than in the case of fraud or the like) has yet to be tested before
the courts in Australia. There is case law that suggests that the liability
of beneficiaries may be excluded by express provision in the trust deed,
provided the loss did not arise from a breach of trust committed by the
trustee at the request or instigation of the beneficiary in circumstances
that would entitle the trustee to hold the interest of that beneficiary as
security against personal liability of the trustee for that loss.

Because VCLPs and ESVCLPs are incorporated entities, the
limited liability of third-party investors will be respected in the same
manner as shareholders in a corporation.

6 Fund manager’s fiduciary duties

What are the fiduciary duties owed to a private equity fund
formed in your jurisdiction and its third-party investors

by that fund’s manager (or other similar control party or
fiduciary) under the laws of your jurisdiction, and to what
extent can those fiduciary duties be modified by agreement of
the parties?

Duties of managers, general partners and trustees of private equity
funds arise in many respects. There are duties to act in the best inter-
ests of members arising at law for the trustee of a trust, enforceable
against that trustee. These duties will usually be reinforced through the
trust deed establishing the trust.

The general partner of a VCLP or ESVCLP has duties arising under
the terms of the partnership deed governing the VCLP or ESVCLP (as
applicable), which generally reflect the legal duties of a trustee to actin
the best interests of members (or in this case, limited partners).

11
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The AFSL imposes duties on the licensed entity to act efficiently,
honestly and fairly, effectively extending duties of a fiduciary nature
from the licensed entity to investors.

While the legal fiduciary duties cannot be contracted out of, the
terms of the relevant trust deed or partnership deed may amend or
modify those duties to provide for terms agreed between the investors
and the sponsor.

7 Gross negligence

Does your jurisdiction recognise a ‘gross negligence’ (as
opposed to ‘ordinary negligence’) standard of liability
applicable to the management of a private equity fund?

Owing to the most recent case law in Australia on the subject, it is gen-
erally accepted that there is no legal distinction to be made between the
concepts of negligence and gross negligence.

8 Other special issues or requirements

Are there any other special issues or requirements particular
to private equity fund vehicles formed in your jurisdiction?
Is conversion or redomiciling to vehicles in your jurisdiction
permitted? If so, in converting or redomiciling limited
partnerships formed in other jurisdictions into limited
partnerships in your jurisdiction, what are the most material
terms that typically must be modified?

There are no special issues or requirements under Australian law other
than as described in this chapter. Australian fund managers and funds
raised outside of Australia are affected by recent regulatory changes,
particularly in the US (in particular the Dodd-Frank Wall Street
Reform and Consumer Protection Act (Dodd-Frank Act)) and the EU
(in particular the directive on alternative investment fund managers
(AIFMD)).

Generally, there is no facility for redomiciling a limited partnership
to this jurisdiction.

9 Fund sponsor bankruptcy or change of control

With respect to institutional sponsors of private equity
funds organised in your jurisdiction, what are some of the
primary legal and regulatory consequences and other key
issues for the private equity fund and its general partner and
investment adviser arising out of a bankruptcy, insolvency,
change of control, restructuring or similar transaction of the
private equity fund’s sponsor?

In an insolvency event, the general partner or trustee and the manager
will be required to retire under typical Australian PE fund constituent
documents. An insolvency event and change of control or key person of
the fund manager will also typically constitute a capital call relief event.

Under the terms of the AFSL, the licensed entity needs to remain
solvent and have positive net assets to keep its licence.

Regulation, licensing and registration

10 Principal regulatory bodies

What are the principal regulatory bodies that would have
authority over a private equity fund and its manager in your
jurisdiction, and what are the regulators’ audit and inspection
rights and managers’ regulatory reporting requirements to
investors or regulators?

ASIC is the principal regulatory authority that has oversight of the
operation of PE funds in this jurisdiction. Through the AFSL licens-
ing regime, licensed entities are required to prepare and publicly lodge
audited accounts and comply with stringent ASIC requirements relat-
ing to compliance and compliance auditing. ASIC has the right at any
time to inspect books and records of a licensed entity in relation to their
compliance with these provisions of the Corporations Act. Innovation
and Science Australia is the government agency responsible for reg-
istering incorporated limited partnerships as ESVCLPs or VCLPs (as
applicable).
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In late 2011, the Australian Private Equity & Venture Capital
Association Limited, being a body established to represent and
promote the interests of the private equity and venture capital indus-
tries in Australia, released a code of private equity governance. The
code sets out principles and guidance to inform decisions about how
Australian PE funds and their portfolio companies might be better
governed. While compliance with the code is not compulsory for man-
agers, general partners and trustees, we believe investors will expect
that managers, general partners and trustees follow the principles set
out in the code and report to investors where they have not followed
those principles.

11 Governmental requirements

What are the governmental approval, licensing or registration
requirements applicable to a private equity fund in your
jurisdiction? Does it make a difference whether there are
significant investment activities in your jurisdiction?

Most private equity funds target predominantly institutional or whole-
sale investors, meaning there are no registration requirements for the
fund per se under the corporations legislation. If a private equity fund
were to target retail investors, however, the Australian regulations
would require the fund to be registered and the constituent documents
to comply with strict requirements.

VCLPs and ESVCLPs established in Australia must be registered as
an incorporated limited partnership in a particular state and as a VCLP
or ESVCLP with the federal government body that oversees the VCLP
and ESVCLP regimes.

The trustee of an MIT must elect for the trust to be treated as an
MIT and, similarly, the trustee of an AMIT must elect for the trust to be
treated as an AMIT (although this latter election can be evidenced in
the way in which the tax return for the AMIT is prepared).

Otherwise, the AFSL requirements described in this chapter are
the chieflicensing requirements applicable to fund managers.

In some circumstances, a foreign investor may require approval
to invest into an Australian-domiciled private equity fund under
Australia’s foreign investment laws.

12 Registration of investment adviser

Is a private equity fund’s manager, or any of its officers,
directors or control persons, required to register as an
investment adviser in your jurisdiction?

Yes, the AFSL registration requirements as described in this chapter
need to be satisfied.

13 Fund manager requirements

Are there any specific qualifications or other requirements
imposed on a private equity fund’s manager, or any of its
officers, directors or control persons, in your jurisdiction?

Yes, under the terms of the AFSL, the entity managing the fund must
have organisational capacity and relevant experience with dealing in
and advising on securities to wholesale clients at a minimum. These
requirements set out detailed tests that need to be satisfied by the per-
sons responsible for the day-to-day management and operation of the
PE fund.

14 DPolitical contributions

Describe any rules - or policies of public pension plans

or other governmental entities - in your jurisdiction that
restrict, or require disclosure of, political contributions by a
private equity fund’s manager or investment adviser or their
employees.

Regarding political donations, the PE industry is largely unregulated in
Australia as a separate industry, although there are laws that regulate
and sometimes prohibit (for example, in the case of property devel-
opment) the making of political donations and the reporting of those
donations by political parties.
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15 Use of intermediaries and lobbyist registration

Describe any rules - or policies of public pension plans or
other governmental entities - in your jurisdiction that restrict,
or require disclosure by a private equity fund’s manager

or investment adviser of, the engagement of placement
agents, lobbyists or other intermediaries in the marketing

of the fund to public pension plans and other governmental
entities. Describe any rules that require a fund’s investment
adviser or its employees and agents to register as lobbyists

in the marketing of the fund to public pension plans and
governmental entities.

As Australian super funds are one of the major investors in this juris-
diction, the level of reporting has in large part been dictated by their
requirements (which vary from fund to fund).

16 Bank participation

Describe any legal or regulatory developments emerging
from the recent global financial crisis that specifically affect
banks with respect to investing in or sponsoring private
equity funds.

There has been no specific legislation regulating banks’ investment or
sponsoring of PE funds in Australia, but particularly relevant for US
banks operating in Australia, or potentially Australian banks operating
in the US, the enactment of the US Dodd-Frank Act has dramatically
changed the regulatory landscape for all US financial institutions,
and potentially non-US financial institutions that have any dealings
with the US or US entities. One of the many sweeping regulatory
changes implemented by the Dodd-Frank Act is the implementation
of the Volcker Rule. The Volcker Rule prohibits US banks and certain
non-bank financial institutions from investing in or sponsoring hedge
funds and private equity funds on a proprietary basis, except in certain
limited respects. In addition, the Dodd-Frank Act has empowered the
US Federal Reserve with the authority to set rules for prohibiting the
investment in or sponsoring of hedge funds and private equity funds.

Taxation

17 Tax obligations

Would a private equity fund vehicle formed in your
jurisdiction be subject to taxation there with respect to its
income or gains? Would the fund be required to withhold
taxes with respect to distributions to investors? Please
describe what conditions, if any, apply to a private equity fund
to qualify for applicable tax exemptions.

The typical private equity fund structures referred to above are gener-
ally flow-through vehicles, in that the income and profits of the fund
structure are generally taxed in the hands of the investor (however, see
comments below regarding MIT withholding tax (MITWHT) and with-
holding tax on dividends and interest paid to non-residents).

Many fund structures use combinations of the different structures
and a combination of the Australian tax considerations outlined below
may therefore apply.

Subject to the special rules described below, gains made by pri-
vate equity funds are generally treated as being of an income character
(as opposed to being of a capital nature) unless it can be established
that the particular fund intended to derive income in the form of regu-
lar returns during the period of holding (rather than merely gains on
disposal).

Trusts generally
Unitholders in a trust are generally taxed on their share of the taxable
income of the trust determined using the proportion of the account-
ing income of the trust to which they are presently entitled. The trustee
of the trust is required to pay tax on income to which a non-resident
unitholder is presently entitled, but that unitholder gets a credit for the
tax paid by the trustee and can obtain a refund of the trustee tax if it is
excessive in the circumstances.

Withholding tax will apply to distributions to non-resident
unitholders that derive from unfranked dividends and royalties
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(generally 30 per cent) and interest (generally 10 per cent). The appli-
cable withholding tax rate may be reduced under an applicable double
tax agreement (DTA).

Where a trust carries on an active business or controls a com-
pany that carries on an active business, the trust can itself be treated
as a company in some circumstances. As this outcome is contrary to a
principal objective of using a trust, these rules should be carefully con-
sidered and applied.

Losses made by a trust are quarantined within the trust and do not
flow to unitholders. The losses may be used by the trust in future years
provided various trust loss rules are satisfied.

MITs

A trust that is an MIT is able to make an election to deem certain gains
made by the MIT to be on capital account (rather than the default rev-
enue character described above). This means that Australian investors
may be able to access concessional tax rates for capital gains and non-
resident investors will generally not have any Australian income tax
liability unless the relevant capital gain made by the MIT is in relation
to taxable Australian property (eg, interests in land and non-portfolio
interests in land-rich entities) or the non-resident investor has a perma-
nent establishment in Australia.

Subject to meeting certain additional requirements, distributions
to non-residents by an MIT of certain taxable amounts may qualify for
MITWHT at a 15 per cent rate (depending on the nature of the income
distributed (see below for details) and the tax residence of the inves-
tor). However, where the investor is a resident of a country other than
an ‘information exchange country’ (as defined by income tax regula-
tions), the applicable rate of MITWHT is 30 per cent. A 10 per cent rate
may be available for eligible distributions by MITs that hold only cer-
tain energy-efficient buildings constructed from 1 July 2012.

This withholding tax will apply to various distributions, including
distributions of taxable capital gains (namely, capital gains derived
in relation to taxable Australian property) and income that has an
Australian source (such as rental income in relation to land situated in
Australia).

Because Australian resident investors are taxed by assessment,
an MIT does not generally need to withhold from amounts paid to
Australian resident investors.

AMITs

Whereas the unitholders in a trust are generally taxed on a proportion-
ate basis on the income of the trust, the AMIT regime allows for income
of a particular character to be attributed to particular unitholders in
accordance with the ‘clearly defined rights to income and capital’ in the
terms of their unitholdings. The rules also allow for various other mat-
ters, such as dealing with unders and overs, deeming of the AMIT to
be a fixed trust (which is a key element of various tax rules relating to
trusts) and the making of adjustments to the cost base of units to avoid
double taxation for unitholders.

VCLPs

Where a VCLP is used as the fund vehicle, subject to certain exceptions,
both income and losses are attributed to investors. Australian investors
will need to include the relevant partnership profit in their assessable
income or claim the corresponding deduction for any loss. Subject to
an exception that applies to certain superannuation investor entities,
unlike for MITs, the gains made by a VCLP are not deemed to be on
capital account, and so such gains may be made on revenue account
(and not be concessionally taxed as capital gains).

Certain non-resident investors (such as tax-exempt foreign
residents, foreign venture capital fund of funds with no more than
30 per cent of the VCLP’s committed capital and other foreign inves-
tors with less than 10 per cent of the VCLP’s committed capital) are
given a specific exemption from Australian income tax on gains made
in relation to investments held by the VCLP. If a non-resident inves-
tor does not satisfy the exemption criteria, it may have an Australian
income tax liability in relation to gains made by the VCLP.

There is no withholding tax on distributions of gains on invest-
ments made by a VCLP to non-residents.

Unfranked dividends or interest derived by the VCLP and paid to a
non-resident investor are subject to withholding (generally 30 per cent

13

© Law Business Research 2017

rr
<
Z
)
r
@)
=
=
=
@)
Z




Z
o
=
<
=
24
O
=
o
Z
)
=

AUSTRALIA

Gilbert + Tobin

in the case of an unfranked dividend or generally 10 per cent in the case
of interest (subject to the operation of any applicable DTA)).

Because Australian resident investors are taxed by assessment,
generally no amount needs to be withheld from amounts paid to them.

ESVCLPs

Where an ESVCLP is used as the fund vehicle, subject to certain excep-

tions, both Australian investors and foreign investors may be entitled to

tax-free returns from the ESVCLP.
Key tax features of the ESVCLP regime for investors include
the following:

- anon-refundable offset of up to 10 per cent of a limited partner’s
contributions made on or after 1 July 2016 to an ESVCLP that
becomes unconditionally registered on or after 7 December 2015;
a limited partner’s share of any gain or profit from the disposal or
realisation of an eligible venture capital investment by the ESVCLP
is exempt from Australian income tax, if the partnership owned the
investment for at least 12 months; and
a limited partner’s share of income derived from an eligible
venture capital investment (for example, dividends paid by an
investee) held by the partnership is exempt from Australian income
tax. Unfranked dividends or interest derived by the ESVCLP and
paid to a non-resident investor are subject to withholding (gener-
ally 30 per cent in the case of an unfranked dividend or generally
10 per cent in the case of interest (subject to the operation of any
applicable DTA)).

Losses made by an ESVCLP are typically not deductible to investors.

18 Local taxation of non-resident investors

Would non-resident investors in a private equity fund be
subject to taxation or return-filing requirements in your
jurisdiction?

A foreign investor in an MIT (which has made a capital account elec-
tion) will generally not, in relation to gains made by the MIT, have to
pay any Australian income tax and will not have any income tax filing
obligations if the fund does not hold taxable Australian property and
the non-resident investor does not have a permanent establishment
in Australia (see question 17). As noted above, the trust may have a
MITWHT or dividend or interest-withholding tax obligation on certain
payments made to the non-resident, but these are final taxes that do
not require the non-resident to lodge a tax return.

Where a VCLP derives a gain on the disposal of investments, the
non-resident investor will generally not have any Australian income tax
and income tax-filing obligations where the foreign investor falls within
the relevant exemption categories under the VCLP rules (for example,
where the foreign investor holds less than 10 per cent of the VCLP’s
committed capital). Otherwise, they will need to consider whether they
have a liability to Australian income tax and tax-filing requirements if
the gain is not on capital account. As noted above, dividend or interest-
withholding tax obligations may exist in relation to certain payments
made to the non-resident, but these are final taxes that do not require
the non-resident to lodge a tax return.

If a non-resident disposes of certain interests (including shares in a
company or units in a trust) predominantly reflecting Australian land,
the purchaser will be obliged to withhold 10 per cent of the proceeds
from the sale. It should be noted that not only does this withholding
apply to the taxation of capital gains, it also applies where the disposal
of the relevant asset is likely to generate gains on revenue account, and
therefore be taxable as ordinary income rather than as a capital gain.

19 Local tax authority ruling

Is it necessary or desirable to obtain a ruling from local tax
authorities with respect to the tax treatment of a private
equity fund vehicle formed in your jurisdiction? Are there any
special tax rules relating to investors that are residents of your
jurisdiction?
Taxation rulings are typically not sought on the fund structure (how-
ever, there are exceptions, particularly in relation to ensuring MIT
status or in relation to sovereign investors). Relevant differences in
the income tax treatment between resident and non-resident investors
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have been highlighted above. In some situations, it may be preferable
to obtain an advance ruling on the extent to which gains of a fund are
protected by treaties based on the residence of the ultimate investors,
especially where other concessions discussed above are not applicable.

20 Organisational taxes

Must any significant organisational taxes be paid with respect
to private equity funds organised in your jurisdiction?

No significant organisational income taxes are generally payable
except as discussed above.

21 Special tax considerations

Please describe briefly what special tax considerations, if any,
apply with respect to a private equity fund’s sponsor.

Carried interests in MITs are specifically deemed to be on income
account by the tax law and will not be concessionally taxed as capi-
tal gains. On the other hand, carried interests of a general partner in
VCLPs are specially deemed to be on capital account and are conces-
sionally taxed as capital gains.

22 Tax treaties

Please list any relevant tax treaties to which your jurisdiction
is a party and how such treaties apply to the fund vehicle.

Australia has comprehensive DTAs with countries including Argentina,
Austria, Belgium, Canada, Chile, China, the Czech Republic, Denmark,
Fiji, Finland, France, Germany, Hungary, India, Indonesia, Ireland,
Italy, Japan, Kiribati, Korea, Malaysia, Malta, Mexico, the Netherlands,
New Zealand, Norway, Papua New Guinea, the Philippines, Poland,
Romania, Russia, Singapore, Slovakia, South Africa, Spain, Sri Lanka,
Sweden, Switzerland, Taiwan, Thailand, Turkey, the United Kingdom,
the United States and Vietnam. These largely follow the OECD
approach to the allocation of taxing rights.

The interaction between Australia’s DTAs and the taxation of
partnerships and trusts is complex. However, we make the following
general observations:

withholding tax rates on distributions of interest and dividends to

non-resident investors in an MIT or VCLP have been considered

briefly above (it should be noted that the rate of withholding on
dividends may be reduced by the terms of the relevant DTA);

in relation to gains made by a VCLP or MIT, this interaction should

largely be irrelevant (from an Australian income tax perspective)

where the MIT does not make any gains on taxable Australian
property (and the relevant foreign investor does not have a perma-
nent establishment in Australia) or where the foreign investor in
the VCLP falls within one of the exemption categories noted previ-
ously; and

- a recent decision of the Full Federal Court has considered the
application of treaty protection in circumstances where a fund with
predominantly treaty-resident investors is established in a low tax
jurisdiction. In that decision, the Court held that the Australian Tax

Office was not precluded from issuing a tax assessment on a lim-

ited partnership realising a gain on an interest in Australian land by

operation of the relevant DTA.

23 Other significant tax issues

Are there any other significant tax issues relating to private
equity funds organised in your jurisdiction?

There is increasing sensitivity to the use, by investors, of entities
located in tax havens and the requirement for interposed entities to
have substance. The issue of control of active businesses is also an issue
that has come under recent scrutiny, particularly where fund structures
convey ‘negative control’.
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Update and trends

We have seen an increase in senior personnel spinning out of established
PE houses to set up new funds, in particular, in the lower mid-market
space. We are seeing funds coming to market featuring the following:
‘early-bird’ or volume financial incentives (or both) for investors,
such as a management fee discount for first close investors or a
management fee discount if the applicable investor commits in
excess of a specified amount;
individual investor co-investment rights (such rights can be ‘hard’
or ‘soft’ depending on commercial negotiations); and
a co-investment aggregator vehicle that invests on a pari passu
basis with the main fund, but with investor-friendly economics
(eg, alower management fee or a carry discount, or both).

Some sponsors have considered offering innovative ‘choose your water-
fall’ models to investors, whereby an investor may elect to participate in
a fund vehicle offering a realised deal-by-deal waterfall (as opposed to a
whole-of-fund waterfall) and pay a lower management fee. We believe
that sponsors may also start pushing for a lower preferred return hurdle
(which has historically been 8 per cent per annum compounded annu-
ally) given the low interest rate environment.

Consistent with global trends, in recent years there has been a sig-
nificant increase in the volume of side letter requests sponsors receive
from investors. To manage side letter compliance, certain sponsors
have been adopting some or all of the following:

.« setting a minimum commitment size for either or both of
the following:
having a side letter with the sponsor; or

- enjoying a ‘most-favoured nation’ (MFN) right with respect to

side letters;

standardising the side letter provisions since multiple investors

will typically request minor variations on essentially the

same provision;

conducting the MFN right process shortly after final closing (rather

than after each closing); and

including appropriate carveouts to the MFN regime.

Generally speaking, Australian sponsors marketing their funds in
Europe (more specifically, EEA member states) have, since July 2014,
needed to comply with the AIFMD, unless reverse solicitation can be
relied upon. In general, and at a very high-level, the AIFMD requires
that sponsors make certain periodic reporting disclosures (to both
investors and European regulators), comply with anti-asset strip-

ping rules and appoint a depositary. Currently, Australian sponsors
marketing in EEA member states need to comply with various private
placement obligations that vary depending on the jurisdiction. In July
2016, the European Securities and Markets Authority published its final
advice to the European Commission on the extension of the marketing
passport to Australian sponsors (among others). Any Australian sponsor
that meets the conditions to obtain the passport (generally, compliance
with the whole of the AIFMD on the same basis as the European mem-
ber state manager) will be able to market funds to professional inves-
tors in EEA member states on the basis of a single authorisation from
an EEA member state regulator. However, this would be on condition
that the Australian Securities and Investments Commission extends

its ‘class order relief’ (which currently allows UK and German fund
managers to market funds in Australia) to other EEA member states.
We do not envisage such reforms becoming effective until mid-2017 at
the earliest.

We have also seen continued tinkering with the regime governing
ESVCLPs, in an effort to increase investment in Australia. To this end,
there may be additional reforms in 2017 to address some of the more
impractical restrictions on ESVCLPs.

Finally, recent amendments to Australia’s foreign investment laws
had the unfortunate consequence that many (if not most) private equity
funds will be deemed to be ‘foreign government investors’ because of
the amount of investment from sovereign wealth funds and statutory
pension funds, which in turn greatly increases the regulatory burden
on PE funds and their investees when making investments in Australia.
Fund managers must now take these rules into consideration when set-
ting up PE funds.

Selling restrictions and investors generally

24 Legal and regulatory restrictions

Describe the principal legal and regulatory restrictions on
offers and sales of interests in private equity funds formed
in your jurisdiction, including the type of investors to
whom such funds (or private equity funds formed in other
jurisdictions) may be offered without registration under
applicable securities laws in your jurisdiction.

In Australia, wholesale investors (persons investing more than
A$500,000) and institutional and professional investors are the
investors typically targeted by PE funds. Australian law does not
require disclosure to these parties for issues of interests in PE funds.

If any offers of interest are made in a PE fund (domestic or interna-
tional) to Australian investors who are retail persons (not wholesale),
the fund manager will need to be comfortable that an exemption to the
disclosure requirements applies (among other exemptions, offers to no
more than 20 people in any 12-month period for a raising of no more
than A$2 million will be exempt). Otherwise a prospectus or product
disclosure statement will need to be issued and registered with ASIC.

If issues of interests in the PE fund are to retail persons, the fund
will also need to be registered and additional licensing (and financial)
requirements will apply to the fund manager.

25 Types ofinvestor

Describe any restrictions on the types of investors that may
participate in private equity funds formed in your jurisdiction
(other than those imposed by applicable securities laws
described above).

None; however, the identity of the investors will have implications for
the compliance obligations imposed by the Corporations Act and the
tax treatment likely to be afforded to the PE fund (ie, whether the inves-
tors will be entitled to rely on a relevant DTA).

www.gettingthedealthrough.com

26 Identity of investors
Does your jurisdiction require any ongoing filings with, or
notifications to, regulators regarding the identity of investors
in private equity funds (including by virtue of transfers of
fund interests) or regarding the change in the composition
of ownership, management or control of the fund or the
manager?

For VCLPs, ESVCLPs and MITs the number and mix of investors will
be relevant for ongoing registration and eligibility requirements and
needs to be notified to certain government agencies. The change of
control of a financial services licensee needs to be notified to ASIC, so
this would apply to fund managers.

27 Licences and registrations

Does your jurisdiction require that the person offering
interests in a private equity fund have any licences or
registrations?

Yes, an AFSL needs to be held on the basis described above. In addition,
elections need to be made by the fund manager to obtain MIT status,
and the VCLP or ESVCLP needs to be registered with the relevant fed-
eral government regulator in order to enjoy the tax benefits afforded to
those vehicles.

28 Money laundering

Describe any money laundering rules or other regulations
applicable in your jurisdiction requiring due diligence, record
keeping or disclosure of the identities of (or other related
information about) the investors in a private equity fund or
the individual members of the sponsor.

By issuing interests in a fund, a private equity fund is providing a desig-
nated service under Australian Anti-Money Laundering and Counter-
Terrorism Financing legislation (AML/CTF) and must comply with
AML/CTF as a reporting entity.
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Asareporting entity, the fund is subject to the following obligations:
enrolling with the regulator (AUSTRAC);

conducting investor identification and verification and ongoing
investor due diligence, including transaction monitoring;
reporting suspicious matters to AUSTRAC within 24 hours or
three business days, as required;

- reporting transactions greater than A$10,000 to AUSTRAC within
10 business days;
providing compliance reports to AUSTRAC;

- implementing and complying with an AML/CTF programme that
includes the designation of an AML/CTF compliance officer, sys-
tems for identifying, mitigating and managing risks, employee risk
awareness training and due diligence programmes, transaction
monitoring, independent review of the AML/CTF programme and
investor identification and verification procedures; and

.+ retainingrecordsrelating toinvestors and retaining each AML/CTF
programme in force for a period of seven years after the record
ceases to be in force.

The reporting obligations include the disclosure of the identity of the
fund’s investors and sponsor’s members when reporting to AUSTRAC.

Exchange listing

29 Listing
Are private equity funds able to list on a securities exchange
in your jurisdiction and, if so, is this customary? What are the
principal initial and ongoing requirements for listing? What
are the advantages and disadvantages of a listing?

While there are some examples of listed private equity fund of funds
on the Australian Securities Exchange investing in PE assets through
fund managers, and many listed companies and funds will have expo-
sure to PE asset allocations, the traditional PE model in Australia has
not involved listed funds. There has also been no large sponsor in this
jurisdiction to give retail clients exposure to Australian PE funds.

Most Australian PE funds have wholesale or institutional clients
only, and although some have a small retail client base, the run to list-
ing has not been evident here.

30 Restriction on transfers of interests

To what extent can a listed fund restrict transfers of its
interests?

A listed fund cannot restrict the transfer of its interests; however, the
Corporations Act provides restrictions on the ability of a person to
acquire a relevant interest (tantamount to control of the relevant shares
or units) in more than 20 per cent of the voting securities in the listed
entity. The Foreign Investment Review Board may also restrict foreign
persons from acquiring more than 14.9 per cent of certain Australian
businesses meeting a range of value thresholds, including listed
funds. Foreign government investors will generally also need to seek
approval for any ‘direct investment’ (which includes most investments
of 10 per cent or more, and investments below 10 per cent that have
special features evidencing a strategic long-term investment).

Participation in private equity transactions

31 Legal and regulatory restrictions

Are funds formed in your jurisdiction subject to any legal or
regulatory restrictions that affect their participation in private
equity transactions or otherwise affect the structuring of
private equity transactions completed inside or outside your
jurisdiction?

There are some restrictions that apply, such as the size restrictions on
the assets that can be acquired by a VCLP or acquired by or held in an
ESVCLP, but generally a PE fund has an entitlement to invest on the
same basis as any other investor. Of course, each private equity fund
may itself regulate the size and nature of transactions to be undertaken
on its behalf.

32 Compensation and profit-sharing

Describe any legal or regulatory issues that would affect the
structuring of the sponsor’s compensation and profit-sharing
arrangements with respect to the fund and, specifically,
anything that could affect the sponsor’s ability to take
management fees, transaction fees and a carried interest (or
other form of profit share) from the fund.

The ability to draw management fees and performance fees from
a typical PE fund in Australia is subject only to the terms of the fund
documents and the negotiations with investors, and also market prac-
tice. Separate carry trusts are also commonly used to stream carry
to management.
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Formation and terms operation

1 Forms of vehicle

What legal form of vehicle is typically used for private equity
funds formed in your jurisdiction? Does such a vehicle have a
separate legal personality or existence under the law of your
jurisdiction? In either case, what are the legal consequences
for investors and the manager?

The main vehicles used for private equity funds in Austria are limited
partnerships (LPs), typically with a corporation as the general partner,
or corporations, namely limited liability companies (LLCs) and joint
stock companies (JSCs). Each of the aforementioned types of entity
has a separate legal personality, but partnerships are transparent for
tax purposes.

Limited partnerships

Typically, investors become limited partners in an LP. The general
partner is usually a limited liability company that receives a fee for
assuming unlimited liability. In some structures, the general partner
manages the partnership; in other structures the partnership is man-
aged by a separate management company, which is usually an LLC. As
private equity funds in most cases fall under the Alternative Investment
Manager Act (AIFMG) (see question 2), the entity managing the fund
must be a legal person that is licensed or registered as an alternative
investment fund manager (AIFM) under the AIFMG.

Corporations

Investors become shareholders in an LLC or a JSC. A LLC is managed
by a managing director, a JSC by a managing board. JSCs (as opposed to
LLCs) are required by law to also have a supervisory board. Managing
directors, as well as members of the managing board, have to be natural
persons. However, as with LPs, corporations can outsource manage-
ment functions to a management company, which in most cases needs
to be licensed or registered as an alternative investment fund manager
(AIFM) under the AIFMG (see above).

For investments made before 31 December 2012, LLCs and JSCs
were often structured to qualify as a medium-sized business financ-
ing company (MFG) under the Corporate Income Tax Act (KStG),
which still enjoys several tax benefits in relation to old invest-
ments (see question 17). Currently, there is no such preferential
regime available for new investments, although in 2016 the Austrian
government announced the reintroduction of the MFG as part of its
‘start-up’ package.

2 Forming a private equity fund vehicle

What is the process for forming a private equity fund vehicle
in your jurisdiction?

All of the aforementioned private equity fund vehicles need to be
incorporated in compliance with Austrian corporate law. Basically, this
requires the adoption of the articles of association or the conclusion of a
partnership agreement, the appointment of management and the sub-
mission by the founders of an application for registration of the vehicle
with the Companies Register. Austrian law has minimum share capital
requirements for LLCs (€35,000, or €10,000 in the case of a privileged
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incorporation) and JSCs (€70,000). There are generally no minimum
capital requirements for newly incorporated partnerships. The incor-
poration process generally takes between two and four weeks.

Most private equity funds qualify as alternative investment funds
(AIFs) under the AIFMG, which implemented Directive 2011/61/EU on
alternative investment fund managers. An AIF is defined as a collective
investment undertaking that raises capital from a number of investors
to invest it in accordance with a defined investment policy for the ben-
efit of those investors and which does not use the capital for a direct
operational purpose. In addition to the corporate law requirements,
the formation of an AIF requires the prior approval of the Austrian
Financial Market Authority (FMA) if the fund is managed by a licensed
AIFM, or the registration of the fund with the FMA if the fund is man-
aged by a registered AIFM.

Regulation (EU) No. 345/2013 on European venture capital funds
(EuVECA Regulation) was introduced to create a new pan-European
designation for small AIFMs, the European Venture Capital Fund
(EuVECA). Austrian-based AIFMs may register an AIF as a EUVECA
provided that they comply with the EuVECA Regulation and have sup-
plied certain information with regard to themselves and the relevant
AIF to the FMA. The main advantage the AIFM gains by doing so is the
option to market the relevant AIF throughout the EU under the EUVECA
designation to certain categories of investors defined in the EuVECA
Regulation under an EU-wide passporting regime. Passporting allows
a firm authorised under an EU single market directive to market the
designated fund to certain qualified investors in another EU member
state, on the basis of its home state authorisation.

Regulation (EU) No. 760/2015 on European long-term investment
funds (ELTIF Regulation) was introduced in November 2015 to channel
capital raised through AIFs towards European long-term investments
in the real economy. Austrian-based AIFM who have received approval
to manage ELTIFs may register an EU-based AIF (or a compartment
thereof)) as an ELTIF provided that they comply with the authorisation
requirements set forth in the ELTIF Regulation and submit an applica-
tion to the FMA. The main advantage of such registration is the option
to market the relevant AIF throughout the EU under an EU-wide pass-
porting regime similar to the regime under the EuVECA Regulation
(see above). Additionally, the designation of an AIF as an ELTIF allows
its marketing to high net-worth individuals throughout the EU.

Both the EuVECA Regulation and the ELTIF Regulation are not
compulsory; if an AIFM does not want to use the EuVECA or the
ELTIF designation, then it does not have to comply with the EuVECA
Regulation or, as the case may be, the ELTIF Regulation for a particu-
lar fund (or at all). If the ATFM chooses not to use the EuVECA or the
ELTIF designation, national laws and EU regulations apply, such as
national private placement regimes.

3 Requirements

Is a private equity fund vehicle formed in your jurisdiction
required to maintain locally a custodian or administrator, a
registered office, books and records, or a corporate secretary,
and how is that requirement typically satisfied?

Austrian private equity fund vehicles have to be registered in the
Companies Register and have to maintain a registered office in
Austria. They are required by law to keep books and records. There is
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no requirement under Austrian law for a private equity fund vehicle to
have a corporate secretary.

As mentioned above, most private equity funds fall under the
AIFMG, which requires the AIFM to appoint a custodian for each AIF
it manages. Either a bank or a securities services provider with its
seat in the European Union can serve as the custodian. AIFs with the
investment objective of acquiring control of non-listed companies can
also utilise escrow agents (usually, public notaries or attorneys-at-law)
as custodians.

4 Access toinformation

What access to information about a private equity fund
formed in your jurisdiction is the public granted by law? How
isitaccessed? If applicable, what are the consequences of
failing to make such information available?

As a private equity fund vehicle is typically registered with the
Companies Register, certain information about the vehicle is a mat-
ter of public record. Besides general information available for all types
of vehicles (such as registered office and authorised signatories), the
level of information varies depending on the legal form. For LPs and
LLCs (but not JSCs), the names of the investors and their shares are
published in the Companies Register (note that in relation to LPs only a
fixed liability amount (ie, the liability contribution) must be disclosed,
which is usually entirely unrelated to the actual investment and can be
as low as, for example, €1). LLCs and JSCs (but not LPs) also have to
file their articles of association with the Companies Register, which
can therefore be accessed by the public. As a consequence, vehicles
structured as JSCs or LLCs typically have shareholder agreements
(which need not be filed and thus are not public) besides the articles of
association, to avoid public access to sensitive topics. Also, the annual
financial statements (with varying levels of detail depending on the
company type and size) have to be filed with, and can be inspected at,
the Companies Register.

In addition, if the vehicle qualifies as an AIF, the AIFM is subject to
the publication requirements of the AIFMG. The AIFMG requires the
submission of reports by the AIFM to investors (primarily, an annual
report) and regulators (primarily, an annual report and monthly list
of the AIFs under management). The AIFMG also contains specific
reporting obligations for (private equity) AIFs (ie, AIFs aimed at acquir-
ing control over non-listed companies other than SMEs and real estate
special purpose vehicles). For such AIFs, the manager has to report any
transaction, pursuant to which the stake of the AIF in a target company
reaches, exceeds or falls below 10, 20, 30, 50 or 7§ per cent, to the target
company, any known shareholders of the target company and the FMA.

Austrian AIFs are also listed in an informal register maintained by
the FMA.

5 Limited liability for third-party investors

In what circumstances would the limited liability of third-
party investors in a private equity fund formed in your
jurisdiction not be respected as a matter of local law?

Investors in vehicles structured as LLCs and JSCs will only be liable for
the portion of the share capital attributable to their respective shares
(plus any additional predetermined contributions) as provided for in
the articles of association). Austrian law does allow for the ‘corporate
veil” to be pierced only under specific circumstances (such as, actual
management of the fund by an investor).

For LPs, the liability of the limited partners is limited by the ‘liabil-
ity contribution’, as published in the Companies Register, which usually
is a nominal amount and thus substantially lower than the contributed
equity (see question 4). Similar to a corporation, investors in LPs will be
fully liable, however, if they actually manage the LP.
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6 Fund manager’s fiduciary duties

What are the fiduciary duties owed to a private equity fund
formed in your jurisdiction and its third-party investors

by that fund’s manager (or other similar control party or
fiduciary) under the laws of your jurisdiction, and to what
extent can those fiduciary duties be modified by agreement of
the parties?

Managers of Austrian private equity funds are typically general part-
ners of an LP or fulfil their function based on management agreements
with the fund vehicle. Thus, the scope of the managers’ duties and the
extent of their liability as regards the private equity fund are based on
the provisions of the partnership agreement or, as the case may be, the
management agreement.

As most private equity funds qualify as AIFs, the fiduciary duties
as set forth in the AIFMG also apply, which require the manager, inter
alia, to act in the best interests of the AIF, the investors in such AIF and
the integrity of the market; to introduce appropriate procedures to deal
with conflicts of interest; to treat the investors in an AIF fairly; and to
use the required diligence in the performance of his or her duties.

Unless the private equity fund is an AIF, it is possible to limit the
liability of the fund manager as regards the investors or, respectively,
the fund vehicle by contractual provisions (eg, excluding the liability
for ‘ordinary negligence’). However, such contractual provision would
still be subject to judicial review.

7 Grossnegligence

Does your jurisdiction recognise a ‘gross negligence’ (as
opposed to ‘ordinary negligence’) standard of liability
applicable to the management of a private equity fund?

Austrian law differentiates between ‘gross negligence’ and ‘ordinary
negligence’. As mentioned in question 6, it is principally possible to
exclude the liability of the manager for ‘ordinary negligence’ in the
partnership agreement (if the fund vehicle is an LP) or the services
agreement (if the manager acts on the basis of a services agreement),
unless the fund is an AIF.

8 Other special issues or requirements

Are there any other special issues or requirements particular
to private equity fund vehicles formed in your jurisdiction?
Is conversion or redomiciling to vehicles in your jurisdiction
permitted? If so, in converting or redomiciling limited
partnerships formed in other jurisdictions into limited
partnerships in your jurisdiction, what are the most material
terms that typically must be modified?

There are various restrictions or issues of that type depending on the
legal form of the vehicle and on whether it was set up as an AIF. By way
of example, an Austrian AIF - unless qualified as a EUVECA or ELTIF
(see question 2) - is only open to qualified investors. For Austrian fund
vehicles, the articles of association or partnership agreement can con-
tain restrictions on the transferability of shares or partnership interests
or the expulsion of shareholders or limited partners. Also, the partner-
ship agreement typically provides for a set procedure to remove the
general partner.

Limited partnerships formed in other jurisdictions can in principle
be converted into Austrian limited partnerships. Foreign private equity
funds incorporated as corporations within the EU can be ‘transferred’
to Austria through either a cross-border merger or a migration. While
the prior statements related to relocating the vehicles as such, some-
times only the place of effective management is transferred to Austria.
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9 Fund sponsor bankruptcy or change of control

With respect to institutional sponsors of private equity
funds organised in your jurisdiction, what are some of the
primary legal and regulatory consequences and other key
issues for the private equity fund and its general partner and
investment adviser arising out of a bankruptcy, insolvency,
change of control, restructuring or similar transaction of the
private equity fund’s sponsor?

Austrian law does not require private equity funds to have an institu-
tional sponsor. Provided that an institutional sponsor does not fulfil
any function related to the operation of the private equity funds (such
as custodian for an AIF), the bankruptcy of, or change of control in,
the sponsor does not have any legal or regulatory consequences for
the private equity fund. Obviously, any Austrian private equity fund
associated with a certain institutional sponsor (which can be observed
frequently) would face a reputational impact, if such sponsor had to file
for bankruptcy.

Regulation, licensing and registration

10 Principal regulatory bodies

What are the principal regulatory bodies that would have
authority over a private equity fund and its manager in your
jurisdiction, and what are the regulators’ audit and inspection
rights and managers’ regulatory reporting requirements to
investors or regulators?

Private equity funds established as AIFs and their managers are sub-
ject to the ongoing supervision by the FMA. The FMA has a wide range
of inspection and audit rights both with respect to the AIFM and the
respective AIF.

Private equity funds that are not AIFs are not subject to desig-
nated ongoing regulatory supervision (except by the competent tax
office). For such private equity funds, investors only benefit from the
information rights set forth in the articles of association or partner-
ship agreement of the fund vehicle and the reporting obligations under
accounting and corporate law (mainly, the disclosure of the annual
financial statements).

11 Governmental requirements

What are the governmental approval, licensing or registration
requirements applicable to a private equity fund in your
jurisdiction? Does it make a difference whether there are
significant investment activities in your jurisdiction?

Private equity funds established as AIFs and managed by a registered
AIFM (see question 12) need to be registered with the FMA. Private
equity funds established as AIFs and managed by a licensed AIFM
(see question 12) need to be approved by the FMA. Special registration
requirements apply to AIFs designated as EuVECAs or ELTIFs (see
question 2).

Private equity funds not established as AIFs require no special reg-
istration, except for the registration with the Companies Register upon
incorporation (see question 1).

12 Registration of investment adviser

Is a private equity fund’s manager, or any of its officers,
directors or control persons, required to register as an
investment adviser in your jurisdiction?

Private equity funds established as AIFs need to be managed by an
AIFM. Austrian law distinguishes between AIFMs, which require
licensing by the FMA, and AIFMs, which only have to register with the
FMA. Licensed AIFMs do not need any additional licences for their
management activities for the fund. Registered AIFMs may require
a trade permit for asset managers. Special registration requirements
apply for managers of ELTIFs (see question 2).

Different licensing requirements apply for the promotion of inter-
ests in the funds (see question 24).
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13 Fund manager requirements

Are there any specific qualifications or other requirements
imposed on a private equity fund’s manager, or any of its
officers, directors or control persons, in your jurisdiction?

Austrian based AIFMs generally require a licence of the FMA. There is
a de minimis exception for managers of small AIFs with assets of less
than €100 million (Where leverage is used) or less than €500 million
(where no leverage is used). Managers of such small AIFs are only sub-
ject to a few regulations of the AIFMG. They do not require a licence
and only need to register with the FMA.

A licensed AIFM needs to have a minimum capital of €125,000, if
itis an external manager of AIFs. If the AIFM is the internal manager of
an AIF, the minimum capital requirement is €300,000.

In addition, the AIFM needs to have sufficient equity to cover
25 per cent of its annual running costs.

Increased equity requirements apply for licensed AIFMs, if the
assets under management exceed €250 million; in any case, the mini-
mum capital is capped at €10 million.

The persons tasked with the management of the AIFM need to be
sufficiently experienced and have to pass a ‘fit and proper’ test by the
FMA, if so requested. At least two persons must be appointed by the
AIFM as its managers.

In the application, the AIFM needs to provide information on
shareholders holding qualified participations in the AIFM (ie, share-
holdings exceeding 10 per cent), on any closely related entities (ie, a
third party that holds a stake of more than 20 per cent of the AIFM or
that controls the AIFM, or is controlled by the AIFM or in which the
AIFM holds a stake of more than 20 per cent), its business plan, its
remuneration policy, its investment strategies, a description of any
competencies delegated to third parties and information on the con-
tractual basis pursuant to which it manages its AIFs.

The decision of the FMA regarding the licensing of an AIFM has to
be passed within three months upon submission of the required docu-
mentation. If the AIFM intends to register an AIF as an ELTIF, he or she
must apply to the FMA for prior approval.

14 Political contributions

Describe any rules - or policies of public pension plans

or other governmental entities - in your jurisdiction that
restrict, or require disclosure of, political contributions by a
private equity fund’s manager or investment adviser or their
employees.

There are no such rules applying to managers or investment advisers
(or their respective employees) in Austria. However, political parties
are required to report any donation exceeding €50,000 to the Court of
Audit, which will publish this information on its website. Additionally,
Austrian political parties are barred from accepting donations over
€2,500 from foreign entities or nationals. Of course, anti-bribery laws
apply as well.

15 Use of intermediaries and lobbyist registration

Describe any rules - or policies of public pension plans or
other governmental entities - in your jurisdiction that restrict,
or require disclosure by a private equity fund’s manager

or investment adviser of, the engagement of placement
agents, lobbyists or other intermediaries in the marketing

of the fund to public pension plans and other governmental
entities. Describe any rules that require a fund’s investment
adviser or its employees and agents to register as lobbyists

in the marketing of the fund to public pension plans and
governmental entities.

Austria introduced special legislation concerning the registration of
lobbyists in 2012, which also requires companies utilising the services
of lobbyists to register in a publicly accessible register maintained by
the Federal Ministry of Justice. However, this legislation does not cover
activities such as the marketing of a private equity fund.
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16 Bank participation

Describe any legal or regulatory developments emerging
from the recent global financial crisis that specifically affect
banks with respect to investing in or sponsoring private
equity funds.

There are no such rules in Austria.

Taxation

17 Tax obligations

Would a private equity fund vehicle formed in your
jurisdiction be subject to taxation there with respect to its
income or gains? Would the fund be required to withhold
taxes with respect to distributions to investors? Please
describe what conditions, if any, apply to a private equity fund
to qualify for applicable tax exemptions.

For the purposes of this question it is assumed that the fund vehicle is
structured as a partnership, rather than as a corporation. Austrian part-
nerships are typically viewed as transparent for tax purposes, provided
that the following is true:

the partnership’s sole activity qualifies as asset management for

tax purposes; and

itis not deemed to conduct a business or commercial operation.

Any income derived by the partnership is instead allocated to its inves-
tors and taxed at their level in accordance with the rules of the tax
regime applicable to the respective investor.
Domestic individual investors are taxed as follows:
capital gains are subject to a preferred tax rate of 27.§ per cent (as of
1January 2016); and
dividends are subject to withholding tax at a rate of 2.5 per cent (as
of 1 January 2016).

Domestic corporate investors are taxed as follows:

capital gains are taxed at a rate of 2§ per cent if they relate to an
Austrian-resident portfolio company and may be tax exempt if they
relate to a foreign-resident portfolio company in which a minimum
shareholding of 10 per cent is (indirectly) held for an uninterrupted
period of at least one year (section 10 KStG); and

dividends are tax-exempt if they related to an Austrian-resident
portfolio company or an EU-resident portfolio company and may
be tax-exempt if they relate to another foreign portfolio company
(section 10 KStG).

Foreign individual investors are taxed as follows:

- capital gains are only taxable (at arate of 27.5 per cent as of 1 January
2016) if the percentage of the investor’s (weighted) shareholding in
the Austrian portfolio company (through the partnership) has been
at least 1 per cent during the previous five years. Note that double
tax treaties usually restrict Austria’s right to tax such capital gains
(article 13, paragraph 5 of the OECD Model Tax Convention on
Income and on Capital (MTC)); and
dividends are subject to withholding tax at a rate of 27.5 per cent
as of 1 January 2016 (subject to reduction under applicable double
tax treaties).

Foreign corporate investors are taxed as follows:

- capital gains are only taxable (at a rate of 25 per cent) if the
percentage of the investor’s (weighted) shareholding in the
Austrian portfolio company (through the partnership) has been at
least 1 per cent during the previous five years. Double tax treaties
usually restrict Austria’s right to tax such capital gains (article 13,
paragraph 5 of the MTC); and
dividends are subject to withholding tax at a rate of 25 per cent
in the case where the exemption for foreign investors that are
corporations resident in an EU member state is not applicable
(but will usually be subject to reduction under applicable double
tax treaties).

20

MFG

MFGs are tax exempt for income from investments in participations

made before 31 December 2012, meaning that the regime can no longer

be used for new investments, but is still applicable to investments prior
to such date. As mentioned, the tax benefits applicable to MFGs could

(in full or in part) be reintroduced (see question 1).

In order to qualify as an MFG, the vehicle must have a minimum
share capital of €7.3 million, with public bodies and organisations hold-
ing no more than 50 per cent of the share capital and it may not carry
out any business other than investment activities and related services.
In addition, an MFG is subject to certain investment restrictions, in
particular the following:

- investments may not exceed €1.5 million per target and per
12-month period;
investments have to qualify as seed, start-up or expansion capital;

+  no investments can be made in businesses in distress (within
the meaning of the EU guidelines on state aid for rescuing and
restructuring businesses in distress) or the shipbuilding, coal and
steel industries;
the MFG has to invest 70 per cent of its funds (the remaining
30 per cent can be held as cash, bank deposits or bonds);

- investments have to be made in non-listed small and medium-
sized enterprises within the meaning of Annex I to EU Regulation
No. 70/2001 based in the EU or the EEA;

- the MFG can only acquire minority participations of up to
49 per cent (at least 70 per cent of the investment must be
equity); and

- each participation in a target may only account for a maximum of
20 per cent of the MFG’s total equity capital.

To benefit from the tax exemption, the MFG must carry out the fund
activity in accordance with section 6b of the KStG for at least seven
years. If not, the tax exemption is retroactively revoked. MFGs are also
tax-exempt from capital duty and stamp duty triggered in connection
with their establishment.
The MFG’s distributions are taxed at investor level.
Domestic investors are taxed as follows:
dividends paid to domestic private investors are generally subject
to withholding tax at a rate of 2.5 per cent (as of 1 January 2016);
to the extent dividends are attributable to equity investments in an
MFG to a nominal value of up to €25,000 they are tax-exempt (sec-
tion 27 of the Income Tax Act); and
- dividends paid to domestic corporate investors are tax-exempt,
irrespective of the percentage or the duration of the shareholding
(section 10 KStG).

Foreign investors are taxed as follows:

dividends paid to foreign individual investors are generally subject
to withholding tax at a rate of 27.5 per cent (as of 1 January 2016);
dividends paid to foreign corporate investors are generally subject
to withholding tax at a rate of 25 per cent; if the foreign investor is a
corporation resident in an EU member state, dividends will usually
be tax-exempt; and

if the foreign (individual or corporate) investor is resident in a juris-
diction that has a double tax treaty with Austria, reduced tax rates
usually apply.

18 Local taxation of non-resident investors

Would non-resident investors in a private equity fund be
subject to taxation or return-filing requirements in your
jurisdiction?

If the fund is structured as a limited partnership not deemed to con-
duct a business, non-resident investors are generally not required to file
tax returns in Austria, subject to the following rules. If a capital gain is
subject to taxation in Austria, the investor will be obliged to file a tax
return, whereas in the case of dividends no reporting obligation is trig-
gered. A refund, an exemption or a reduction concerning withholding
taxes will also require filings with the tax authorities. Special forms pro-
vided by the Austrian tax authorities are used for the proof of residence
outside Austria (and further substance requirements), which have to be
submitted along with the filing with the tax authorities.
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19 Local tax authority ruling

Is it necessary or desirable to obtain a ruling from local tax
authorities with respect to the tax treatment of a private
equity fund vehicle formed in your jurisdiction? Are there any
special tax rules relating to investors that are residents of your
jurisdiction?

While it is certainly desirable to obtain a ruling from the Austrian tax
authorities with respect to the tax treatment of the fund vehicle, the tax
authorities are, however, rather reluctant to grant such tax rulings. It
should also be noted that such rulings (given that they are not governed
by the new ruling regime introduced in 2011 that applies only to certain
limited areas of tax law) are not binding. The taxpayer may, however,
be protected by the principle of equity and good faith. Based thereon,
an assessed tax shall be waived if the party has made dispositions or
transactions in reliance on the tax ruling and the following is true:

the ruling has been rendered by the competent tax authority;
+ the ruling is not evidently incorrect; and

the incorrectness of the ruling was not easily noticeable for

the party.

There are no special tax rules relating to investors that are tax residents
in Austria.

20 Organisational taxes

Must any significant organisational taxes be paid with respect
to private equity funds organised in your jurisdiction?

Ifthe partnershipisstructured withnoindividual (butonlyacorporation)
as general partner, as is usually the case, equity contributions had gen-
erally been subject to capital duty in the amount of 1 per cent. The same
was true for fund vehicles structured as corporations. According to a
law passed in 2014, as of 1 January 2016, capital duty is no longer lev-
ied. Another area to consider is stamp duties, in particular in relation
to guarantees that the formation documentation may entail. In this
context it should be noted that surety agreements (including any form
of assumption of a debt as joint debtor) are subject to stamp duty of
1per cent of the secured amount provided that the surety is of an acces-
sory nature, which means that the guarantor may avail itself not only
of all defences that it personally has against the creditor, but also of all
defences that the debtors of the secured debt have against the credi-
tors. If the guarantee, however, is of an abstract nature, which means
that the guarantor has to pay upon first demand and has recourse only
to those defences that arise from the guarantee itself, then such trans-
action is not subject to stamp duty. Therefore, guarantee wordings
explicitly stating that a specific guarantee is meant to be abstract are
commonly used.

21 Special tax considerations

Please describe briefly what special tax considerations, if any,
apply with respect to a private equity fund’s sponsor.

‘Carried interest’, which is defined as a compensation of a partner of an
asset management partnership received because of outstanding contri-
butions to a successful management of the investments, is included in
the investment income according to the Department of International
Taxation of the Austrian Ministry of Finance (EAS 3280 as of 14 May
2012; EAS 2698 as of 6 February 2006 and BMF 15 December 2008
[BMF 010221/3364-1V/4/2008]). Income qualifying as investment
income received by an individual who is subject to unlimited taxa-
tion in Austria is taxable at the special tax rate of 27.5 per cent (as of
1 January 2016). Despite this administrative guideline, a case-by-case
analysis is recommended, as the line between (self-) employed income
and investment income is a rather unclear one.

The management fees received by a partner of an asset manage-
ment partnership are not subject to VAT. According to the Austrian tax
authorities, the general partner of a partnership is not an entrepreneur;
his or her services are supplied in the exercise of a corporate function
and not as a result of an exchange of services. If the fund vehicle is a
corporation, however, the fees of a managing shareholder will usually
be subject to VAT, unless the manager is employed by the corporation.

www.gettingthedealthrough.com

Update and trends

In 2015, fundraising by Austrian-based private equity amounted
to €111 million, a significant increase over the fundraising in 2014
(below €20 million) and 2013 (around €20 million). However, most
of this fundraising activity was related to one single fund focus-
ing on early-stage investments. No information for 2016 has been
released yet.

In July 2016, the Austrian government announced plans to
introduce the medium-sized business financing company (which
provides tax benefits for investors) as a part of its ‘start-up’ initia-
tive. As of the beginning of 2017, no steps have, however, been
taken in this respect. It remains to be seen whether this initiative
(if it is carried through) will have a positive impact on fundraising
activities in 2017.

22 Taxtreaties

Please list any relevant tax treaties to which your jurisdiction
is a party and how such treaties apply to the fund vehicle.

Austria has entered into approximately 90 tax treaties (as of January
2017). According to the established practice of the Austrian tax
authorities, a fund vehicle structured as a tax-transparent partner-
ship is generally not entitled to treaty benefits. Rather, the investors
themselves may rely on the tax treaty directly. If the fund vehicle is
structured as a corporation, tax treaties will generally apply to the cor-
porate fund vehicle itself.

23 Other significant tax issues
Are there any other significant tax issues relating to private
equity funds organised in your jurisdiction?

There are no other significant tax issues relating to private equity funds.
However, there is a special tax regime for investment funds in Austria.
A private equity fund should normally not be subject to this regime.

Selling restrictions and investors generally

24 Legal and regulatory restrictions

Describe the principal legal and regulatory restrictions on
offers and sales of interests in private equity funds formed
in your jurisdiction, including the type of investors to
whom such funds (or private equity funds formed in other
jurisdictions) may be offered without registration under
applicable securities laws in your jurisdiction.

Offers and sales of interests in private equity funds formed in Austria
are subject to the following selling restrictions, which depend on the
category of the private equity fund:
AIFs managed by a licensed AIFM:
interests in the fund may only be offered or sold after the AIF is
approved by the FMA; and
interests in the fund may be offered or sold to private inves-
tors, if the prerequisites of sections 48 and 49 AIFMG are met,
except if the fund is registered as follows:
- as an EuVECA: in this case, it may be offered to private
investors subject to certain restrictions (in particular, a
minimum investment commitment of €100,000 and a
written acknowledgment of the risks associated with the
investment by the private investor); or
as an ELTIF: in this case, it may be offered to private inves-
tors subject to certain restrictions (in particular, an offer
is only possible to private investors having an investment
portfolio of at least €100,000 after such investor has
received appropriate investment advice);
AlFs managed by a registered AIFM:
interests in the fund may only be offered after the AIF is
notified to the FMA; and
interests in the fund may not be offered or sold to private inves-
tors, except if the fund is registered as an EUVECA; in this case,
it may be offered to private investors subject to certain restric-
tions (in particular, a minimum investment commitment of
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€100,000 and a written acknowledgment of the risks associ-
ated with the investment by the private investor); and
prlvate equity funds outside of the AIFMG:
any public offer of interests in private equity funds outside of
the AIFMG requires the publication or approval of a prospectus
by the FMA, or both, unless a private placement exemp-
tion applies;
the private placement exemption applies, in particular, for
the following:
- offers to qualified investors only;
offers with a minimum investment
€100,000; and
- offersto less than 150 investors; and
even if the private placement exemption applies, the intended
offer has to be notified to the issue register, maintained by the
Austrian Control Bank.

amount of

25 Types of investor

Describe any restrictions on the types of investors that may
participate in private equity funds formed in your jurisdiction
(other than those imposed by applicable securities laws
described above).

Save as set out under question 24, there are no additional restrictions
on the types of investors that may participate in private equity funds.

26 Identity of investors
Does your jurisdiction require any ongoing filings with, or
notifications to, regulators regarding the identity of investors
in private equity funds (including by virtue of transfers of
fund interests) or regarding the change in the composition
of ownership, management or control of the fund or the
manager?

For fund vehicles established as LPs or LLCs, any change in the
shareholders has to be notified to the Companies Register. No such
requirement exists with respect to JSCs, provided that there is more
than one shareholder. Licensed AIFMs are required to report any
changes to their legal status of the time when their licence was granted,
in particular any changes in the management or any change in qualified
owners (ie, owners holding more than 10 per cent of the capital or vot-
ing rights in the AIFM). Otherwise, there are no special requirements
only applicable to private equity funds as regards the notification of the
identity of investors or the composition of ownership.

27 Licences and registrations

Does your jurisdiction require that the person offering
interests in a private equity fund have any licences or
registrations?

There are licence requirements for persons offering interests in an
Austrian private equity fund. The actual licence required depends
on the legal category of the private equity fund. Different licences
are required depending on whether the private equity fund is an
open-ended AIF, a closed-ended AIF or a non-AlIF private equity fund.

Open-ended AIFs can be offered by banks, securities firms or secu-
rities services firms.

Closed-ended AIFs (as well as non-AIF private equity funds) can
be offered by banks, securities firms or persons or entities with a trade
permit for asset managers.

28 Money laundering

Describe any money laundering rules or other regulations
applicable in your jurisdiction requiring due diligence, record
keeping or disclosure of the identities of (or other related
information about) the investors in a private equity fund or
the individual members of the sponsor.

The provisions of the newly introduced Financial Market Anti-Money
Laundering Act, which implemented the provisions of the fourth EU
Anti-Money Laundering Directive, also apply to AIFMs. Consequently,
AIFMs have to comply with enhanced customer due diligence require-
ments (on a risk-based approach) to identify the investors (and their
beneficial owners) in the fund.

For managers of private equity funds that are not AIFs, no specific
money laundering rules exist, unless the managers themselves are reg-
istered as, for example, securities services providers, in which case they
also are subject to the Financial Market Anti-Money Laundering Act.

Exchange listing

29 Listing
Are private equity funds able to list on a securities exchange
in your jurisdiction and, if so, is this customary? What are the
principal initial and ongoing requirements for listing? What
are the advantages and disadvantages of a listing?

Only shares of a JSC (but not equity interests in an LLC and an LP) can
be listed on a regulated market of the Vienna Stock Exchange. In our
experience, it is not customary to list private equity funds in Austria.
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30 Restriction on transfers of interests

To what extent can a listed fund restrict transfers of its
interests?

As mentioned in question 29, a listing of a private equity fund is not
common in Austria. Transfer restrictions of shares of a JSC can - and
typically are - only included in connection with rights offerings.

Participation in private equity transactions

31 Legal and regulatory restrictions

Are funds formed in your jurisdiction subject to any legal or

regulatory restrictions that affect their participation in private

equity transactions or otherwise affect the structuring of

private equity transactions completed inside or outside your

jurisdiction?
Restrictions primarily apply to private equity funds established as
MFGs (see question 1). Also, private-equity funds established as an AIF
will typically be subject to the post-investment restrictions of section 28
AIFMG for a period of 24 months following the acquisition of control of
a (listed or unlisted) target. Also, certain investment restrictions apply
to AIFs designated as ELTIFs.

There are no other restrictions specific to private equity funds.

www.gettingthedealthrough.com

32 Compensation and profit-sharing

Describe any legal or regulatory issues that would affect the
structuring of the sponsor’s compensation and profit-sharing
arrangements with respect to the fund and, specifically,
anything that could affect the sponsor’s ability to take
management fees, transaction fees and a carried interest (or
other form of profit share) from the fund.

If the sponsor has an equity interest in the fund, any compensation or
profit sharing arrangement would have to be on an arm’s-length basis.
Otherwise such compensation or profit sharing arrangement would be
deemed to violate the prohibition of the return of equity, and is at risk
of being declared null and void.
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Formation and terms operation

1 Forms of vehicle

What legal form of vehicle is typically used for private equity
funds formed in your jurisdiction? Does such a vehicle have a
separate legal personality or existence under the law of your
jurisdiction? In either case, what are the legal consequences
for investors and the manager?

The Equity Investment Fund (FIP) is the most common vehicle used to
raise funds for private equity investment. FIPs are classified, depend-
ing on the type of investment that they are allowed to make, as FIP
Seed Capital, FIP Emerging Companies, Infrastructure FIP (FIP-IE),
Innovation and R&D FIP (FIP-PD&I) and Multi-strategy FIP.

The FIP does not have a separate legal personality. Rather, the FIP
isapool of assets (condominium). Because of this, even though uncom-
mon in practice, the liabilities of the FIP can in theory pass through to
its investors if the FIP does not have enough resources to pay them.

2 Forming a private equity fund vehicle

What is the process for forming a private equity fund vehicle
in your jurisdiction?

The organisation of the FIP is carried out by its administrator, upon the
registration of the FIP by-laws with a notary office and the enrolment of
the FIP with the Brazilian Corporate Taxpayers’ Registry (CNPJ).

The organisation and commencement of the activities of the FIP
are also dependent on the prior registration of the FIP with the Brazilian
Securities and Exchange Commission (CVM). In general terms, this
registration will be automatically granted after 10 days counted from
the filing of certain documents and information with the CVM if the
CVM does not impose any requirement or deny the registration.

In addition, all public distributions of quotas (interests) of the FIP
are, in principle, conditioned upon their prior registration with the
CVM. The public distribution of FIP quotas need not be registered with
the CVM provided that it falls within the definition of a public offer with
‘restricted sales efforts’.

The FIP must be administered by a legal entity registered and
authorised by the CVM to perform professional portfolio management
services, which may also retain a manager, provided that it is also regis-
tered and authorised by the CVM. If retained, the manager’s main duty
is to decide on the investments to be made by the FIP and on the sale
of its assets. If the administrator is not a financial institution member
of the Brazilian securities distribution system, it will also need to retain
such an institution to perform treasury services.

In addition to the fees charged by the service providers (lawyers,
accountants, etc) and by the Notary Office to register the by-laws
of the FIP, the CVM charges a quarterly fee for the supervision
of the FIP, which ranges based on the net assets of the FIP from
1,078.08 t0 19,405.44 reais. A fee corresponding to 0.64 per cent of the
total distribution amount is charged by the CVM for the registration of
the public offer of the FIP quotas.

The minimum capital of the FIP shall be defined in its by-laws.

24

3 Requirements

Is a private equity fund vehicle formed in your jurisdiction
required to maintain locally a custodian or administrator, a
registered office, books and records, or a corporate secretary,
and how is that requirement typically satisfied?

Yes, the FIP must be administered by a duly licensed administrator,
which may delegate the activity of management of the FIP’s portfolio
to a duly licensed manager. The FIP is required to maintain independ-
ent books and records. All corporate and back office activities of the
FIP are the responsibility of its administrator. If the administrator is not
a financial institution member of the Brazilian securities distribution
system, it will also need to retain such an institution to perform treas-
ury services.

4 Access toinformation

What access to information about a private equity fund
formed in your jurisdiction is the public granted by law? How
isitaccessed? If applicable, what are the consequences of
failing to make such information available?

The by-laws of the FIP, amendments thereto and the prospectus of pub-
lic offering of the FIP’s quotas are available on the website of the CVM.

The FIP is subject to additional disclosure requirements, including
but not limited to, the need to prepare and to submit to the CVM (as
well as make available on the CVM’s website), to the investors, and to
the organised over-the-counter (OTC) market or stock exchange where
its quotas are traded, on a quarterly basis, an information form with
information on the FIP’s net equity, category of investors, subscribed
and paid up quotas, etc. Among other information, the FIP will also be
required to provide the following:

- on a semi-annual basis, disclose its portfolio, indicating the num-
ber and type of securities and assets that are part of it;

- on an annual basis, disclose its audited financial statements,
together with the report of the independent auditor and the report
of the administrator and manager on the FIP’s transactions and
results; and
whenever they occur, disclose material facts or acts relating to
the FIP.

The annual financial statements of an FIP must be audited by an
independent auditor registered with the CVM.

In principle, failure by the administrator of the FIP to timely com-
ply with the disclosure requirement is subject to a daily penalty of
500 reais.

5 Limited liability for third-party investors

In what circumstances would the limited liability of third-
party investors in a private equity fund formed in your
jurisdiction not be respected as a matter of local law?

Because the FIP does not have a separate legal personality, but is rather
a pool of assets, the investors may be held liable for the FIP’s debts if
the FIP does not have enough assets to pay them.
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6 Fund manager’s fiduciary duties

What are the fiduciary duties owed to a private equity fund
formed in your jurisdiction and its third-party investors

by that fund’s manager (or other similar control party or
fiduciary) under the laws of your jurisdiction, and to what
extent can those fiduciary duties be modified by agreement of
the parties?

The fiduciary duties of the FIP administrator (and manager, if any)
include the duty of care and loyalty and also the duty to protect the
FIP and the investors’ best interests. In other words, in general, the
administrator (and manager) must exercise its duties in good faith,
with transparency, diligence and loyalty, and needs to seek to comply
with the investment objectives of the FIP.

Such duties cannot be modified by agreement with the investors.

7 Grossnegligence

Does your jurisdiction recognise a ‘gross negligence’ (as
opposed to ‘ordinary negligence’) standard of liability
applicable to the management of a private equity fund?

There is no distinction between ordinary and gross negligence under
Brazilian law and the administrator needs to act with the same stand-
ard of care expected from other entities or individuals holding the
same position under similar circumstances.

8 Other special issues or requirements

Are there any other special issues or requirements particular
to private equity fund vehicles formed in your jurisdiction?
Is conversion or redomiciling to vehicles in your jurisdiction
permitted? If so, in converting or redomiciling limited
partnerships formed in other jurisdictions into limited
partnerships in your jurisdiction, what are the most material
terms that typically must be modified?

FIPs are closed-ended pools of assets, in such manner that the quotas
of the FIP cannot be redeemed during the FIP’s duration. The way that
the investors receive distributions from the FIP is generally by amorti-
sation of the FIP’s quotas.

In order to subscribe or acquire FIP quotas, the investor must be a

‘qualified investor’. Qualified investors are defined as follows:

- professional investors;

- individuals or legal entities with financial investments exceeding
1 million reais and which confirm that they are qualified investors
by means of the execution of a specific statement;

- individuals approved in exams for technical qualification or who
have certifications approved by the CVM as a condition for the
registration with the CVM as independent investment agent, port-
folio manager, securities analyst or consultant, with respect to
their own funds;
investment clubs whose portfolio is managed by one or more inves-
tors who are qualified investors; and
certain social security regimes organised by the federal
government, federal district, states or municipalities that are rec-
ognised as qualified investors by specific regulation of the Social
Security Minister.

A ‘professional investor’ is defined as follows:

- financial institutions and other institutions authorised to operate
by the Central Bank of Brazil;

- insurance companies and capitalisation companies;
open or closed complementary pension entities;
individuals or legal entities with financial investments exceeding
10 million reais and which confirm that they are professional inves-
tors by means of the execution of a specific statement;
investment funds;

- investment clubs whose portfolio is managed by a securities
portfolio manager authorised by the CVM;
independent investment agents, portfolio managers, securities
analysts and consultants authorised by the CVM, with respect to
their own funds; and
non-Brazilian resident investors.

www.gettingthedealthrough.com

As a general rule, the FIP must keep at least 9o per cent of its funds
invested in the ‘portfolio assets’, that is, shares, debentures, sub-
scription bonuses and securities convertible into shares issued by
private or public Brazilian corporations (SAs), as well as interest in
Brazilian limited liability companies (the FIP may invest in quo-
tas of other FIPs or in quotas of investment fund - growth stock
(fundos de agoes — mercado de acesso) for purposes of compliance with
the 90 per cent requirement). However, this requirement does not
apply during the term defined in the FIP’s by-laws for investment, in
the portfolio assets, of the funds received under capital calls as pay-
ment of the quotas subscribed in the FIP. This term shall not exceed
the last business day of the second month following the date when the
respective payment of the quotas subscribed in the FIP was made pur-
suant to the relevant capital call.

As of 31 August 2016, FIPs are allowed to invest up to 33 per cent of
their subscribed capital in non-convertible debentures (this 33 per cent
limit does not apply to FIP-IEs and the FIP-PD&Is).

Also as of 31 August 2016, FIPs are allowed to invest up to 20 per cent
of their subscribed capital in assets abroad, provided that the assets are
of the same economic nature as the portfolio assets. An asset will be
deemed a foreign asset if the issuer has its head office outside of Brazil
or has its head office in Brazil and assets located abroad corresponding
to 50 per cent or more of all assets included in its financial statements.
An asset will not be deemed as a foreign asset when the issuer has its
head office outside of Brazil but assets located in Brazil corresponding
to 90 per cent or more of all assets included in its financial statements.
The investment in assets abroad may be made directly or indirectly,
through other investment funds or holding companies abroad and the
issuer of the assets abroad must observe the same corporate govern-
ance requirements applicable to Brazilian issuers.

FIPs classified as multi-strategy FIPs that are destined exclusively
for professional investors can invest up to 100 per cent of their net
equity in foreign assets, provided that they have express authorisation
in their by-laws to perform this type of investment.

Among other things, FIPs are prevented from doing the following:

obtaining or granting loans, except for loans from development

agencies limited to 30 per cent of the amount of the assets of the

FIP or to obtain funds in case an investor fails to pay up the quotas

it subscribed;

- granting guarantees, except if so authorised in the FIP’s by-laws
and upon the approval by the investors of the FIP at an investors’
meeting upon a supermajority quorum defined in the FIP’s by-laws
corresponding to at least two-thirds of the FIP’s quotas (if the FIP
grants guarantees, the administrator of the FIP will have to dis-
close all the existing guarantees to the market through the commu-
nication of a ‘material fact’ and make this information available at
the administrators’ website);
investing funds in the acquisition of real estate;

+ acquiring credit rights (other than portfolio assets or credit rights
issued by the portfolio companies); or
acquiring the quotas they issued.

The administrator or the manager of the FIP shall be replaced upon the
decision of the CVM to cancel its licence to operate, resignation, or the
decision made by the investors’ meeting, by majority of the subscribed
quotas, except if a higher quorum of approval is defined in the FIP’s
by-laws.

The FIP is organised under the laws of Brazil and cannot change its
legal domicile to a foreign jurisdiction.

9 Fund sponsor bankruptcy or change of control

With respect to institutional sponsors of private equity
funds organised in your jurisdiction, what are some of the
primary legal and regulatory consequences and other key
issues for the private equity fund and its general partner and
investment adviser arising out of a bankruptcy, insolvency,
change of control, restructuring or similar transaction of the
private equity fund’s sponsor?

In principle, the insolvency or bankruptcy of an investor of the FIP
should not affect the FIP and the quotas held by the bankrupt inves-
tor should be liquidated in accordance with the FIP’s by-laws (sale
of the quotas to a third party, if allowed). The change of control or
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restructuring of an investor should also not affect the FIP. If the admin-
istrator or manager of the FIP is declared bankrupt, it will have to be
replaced immediately.

Regulation, licensing and registration

10 Principal regulatory bodies

What are the principal regulatory bodies that would have
authority over a private equity fund and its manager in your
jurisdiction, and what are the regulators’ audit and inspection
rights and managers’ regulatory reporting requirements to
investors or regulators?

The CVM is the principal regulatory body with authority over the crea-

tion and operation of FIPs, as well as over the public distribution of its

quotas. It is also responsible for accrediting and supervising the activi-
ties of the administrator and manager of the FIP, together with the

Brazilian Central Bank.

The CVM and the Brazilian Central Bank have the authority to audit
and inspect the books and records of the FIP and of the administrator
and manager as they may understand necessary to assess the regularity
of the operations of such parties.

In relation to reporting requirements, the administrator must pre-
pare and deliver the following information on behalf of the FIP:

on a quarterly basis, within 15 days following the end of each quar-

ter, a report detailing the total net equity and capital of the FIP,

together with the total number of investors, differentiated pursu-
ant to their characteristics (eg, individuals, banks, pension funds,
non-resident investors, etc);

- on a semi-annual basis, within 150 days following the end of the
semester, the composition of the portfolio of the FIP, identifying
the quantity and type of invested securities and assets; and

- on an annual basis, within 150 days following the end of the FIP’s
fiscal year, the audited financial statements of the FIP, accompa-
nied by the auditors’ and management’s report.

Failure to comply with the above-mentioned reporting requirements
may trigger the application of a daily penalty of 500 reais.

In addition, administrators of securities portfolios are required to
deliver to the CVM, by 31 March each year, a reference form, which is
an annual report providing for information on the structure and opera-
tions of the administrator for the past fiscal year. Failure to comply with
the above-mentioned reporting requirements may trigger the applica-
tion of a daily penalty ranging from 100 to 500 reais.

11 Governmental requirements

What are the governmental approval, licensing or registration
requirements applicable to a private equity fund in your
jurisdiction? Does it make a difference whether there are
significant investment activities in your jurisdiction?

There are no additional requirements in terms of approval or licensing
of the FIP further to the registrations identified in question 2.

12 Registration of investment adviser

Is a private equity fund’s manager, or any of its officers,
directors or control persons, required to register as an
investment adviser in your jurisdiction?

The administrator and manager of the FIP must be authorised by the
CVM to conduct its activities. The legal representative of such agents
must also be registered with the CVM as an administrator of securi-
ties portfolio.

13 Fund manager requirements
Are there any specific qualifications or other requirements
imposed on a private equity fund’s manager, or any of its
officers, directors or control persons, in your jurisdiction?

For an individual to apply for and obtain a licence to operate as an

administrator of securities portfolios, they must fulfil the following
minimum requirements:
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«  be aresident of Brazil;
have a graduate degree from a national or international university;
have been approved in a technical exam to certify its capacity to
exercise the activity;
have an unblemished reputation;
is not prevented or suspended from exercising an administration
position at financial institutions or other entities regulated by the
CVM, the Brazilian Central Bank, the Private Insurance Agency or
by the National Private Pension Agency;

- hasnotbeen convicted of any bankruptcy, corruption, money laun-
dering or other related crimes; and
has not been prevented from managing its own assets as a result of
an administrative or judicial decision.

On the other hand, for an entity to apply for and obtain a licence to
operate as an administrator of securities portfolios, it must fulfil the
following requirements:

+  beheadquartered in Brazil;

- have, as its corporate purpose, the exercise of the activities of
administration of securities portfolios and be duly registered with
the CNPJ;

- attribute the responsibility for the securities portfolio administra-
tion to an individual duly authorised by the CVM to exercise such
activity; and

- maintain a technical department responsible for invest-
ment analysis.

14 Political contributions

Describe any rules - or policies of public pension plans

or other governmental entities - in your jurisdiction that
restrict, or require disclosure of, political contributions by a
private equity fund’s manager or investment adviser or their
employees.

There are no specific rules or policies applicable to FIPs, their adminis-
trators, managers or employees in relation to restrictions or disclosure
of political contributions. It should be noted, however, that based on
current regulations applicable to the FIP, it is only permitted to invest
monies into the specific portfolio of assets set forth in law and further
authorised in its by-laws.

In addition, as a general rule under Brazilian laws, as of September
2015, legal entities are not allowed to make political contributions indi-
vidually to candidates or to political parties in Brazil. Although the FIP
is not a legal entity per se, considering the scope and intention of the
general prohibition extended to legal entities and the specific limita-
tions imposed on the FIP to apply funds other than in the authorised
asset portfolio provided in the applicable regulations and in the by-
laws, the FIP would not be permitted to make political contributions.

15 Use of intermediaries and lobbyist registration

Describe any rules - or policies of public pension plans or
other governmental entities - in your jurisdiction that restrict,
or require disclosure by a private equity fund’s manager

or investment adviser of] the engagement of placement
agents, lobbyists or other intermediaries in the marketing

of the fund to public pension plans and other governmental
entities. Describe any rules that require a fund’s investment
adviser or its employees and agents to register as lobbyists

in the marketing of the fund to public pension plans and
governmental entities.

To the extent the marketing of the fund’s interests is characterised as a
public offer of securities in Brazil, such offer will need to be registered
with the CVM. To that effect, and in general terms, whenever there is
any type of publicity or prospecting or efforts for the sale or subscrip-
tion of securities to the general public, the CVM is likely to deem the
offer public. If this is the case, the offeror will be required to register
the offer with the CVM and, as part of such registration process, the
engagement of placement agents and intermediaries hired to assist in
the offer will be required to be disclosed to the CVM and the market.

Finally, there are no regulations currently in place requiring the
registration of lobbyists in Brazil.
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16 Bank participation

Describe any legal or regulatory developments emerging
from the recent global financial crisis that specifically affect
banks with respect to investing in or sponsoring private
equity funds.

There are no legal or regulatory developments in this regard that affect
banks with respect to investing in or sponsoring private equity funds.

Taxation

17 Tax obligations

Would a private equity fund vehicle formed in your
jurisdiction be subject to taxation there with respect to its
income or gains? Would the fund be required to withhold
taxes with respect to distributions to investors? Please
describe what conditions, if any, apply to a private equity fund
to qualify for applicable tax exemptions.

The type of vehicle that will be used to channel the investment by
investors is a key issue in determining the overall tax treatment of the
private equity investment. One crucial issue is whether or not the rel-
evant vehicle is considered a legal entity for Brazilian tax purposes.

Especially in the case of the FIP, this vehicle is not considered a
legal entity for Brazilian tax purposes, and thus, is not subject to any
taxation in Brazil with respect to the acquisition and sale of its portfolio
assets. Likewise, income and gains earned by the FIP are not taxable at
the fund’s level.

On the other hand, companies with an equity stake held by the FIP
remain taxed regularly by all the applicable Brazilian taxes.

The FIP investor shall be subject to income tax in the event of
amortisation, liquidation or alienation of the FIP quotas.

Upon the amortisation or liquidation of the FIP quotas, Brazilian
investors are generally subject to a 15 per cent withholding income tax
(WHT) (or to progressive rates that range from 15 to 22.5 per cent, if the
FIP does not comply with certain diversification requirements).

For Brazilian-resident individuals, the WHT taxation is consid-
ered definitive.

For Brazilian-resident legal entities, the WHT is considered as a
mere anticipation of the corporate income taxes (CIT) due by the legal
entity (as a general rule, at a combined 34 per cent rate). The tax with-
held on the payment of earnings may be used to offset the corporate
income taxes due by the Brazilian company.

In the case of alienation of FIP quotas, Brazilian investors are sub-
ject to income tax according to the following rules:

Brazilian-resident individuals:

1§ per cent over the net gain if the transaction is carried out in
the stock exchange; or

15 per cent over the capital gain if the transaction is carried out
outside the stock exchange. There may be a discussion as to
whether progressive capital gain tax rates - from 15 per cent to
22.5 per cent, depending on the amount of the gain - will be
applicable for transactions occurring as of 2017; and

Brazilian-resident legal entities:

- 15 per cent over the net gain, regardless of whether the trans-
action is executed within or outside the stock exchange. This
income tax is considered a mere anticipation of the CIT due in
the period, generally at a 34 per cent rate.

For non-resident investors, earnings paid out from FIP quotas acquired
in accordance with the Brazilian Monetary Council Resolution
No. 4,373/2014 are subject, as a rule, to a 15 per cent WHT in Brazil.

This tax treatment also applies to those non-resident investors
that are resident or domiciled in low tax jurisdictions, to the extent
that their investment complies with the terms of said Resolution. If the
investments of such low tax jurisdiction non-resident investors do not
comply with the Resolution, a 25 per cent WHT shall apply.

However, the WHT is reduced to zero per cent on FIP earnings if
the following conditions are met:

the investment is made in compliance with Resolution

No. 4,373/2014;

the non-resident investor is resident or domiciled in a country that

is not deemed a low tax jurisdiction;

www.gettingthedealthrough.com

- the FIP does not hold in its portfolio, at any time, debt bonds that
exceed § per cent of the FIP’s net worth; and
the non-resident investor does not hold FIP quotas, individually
or jointly with related parties, that represent 40 per cent or more
of the FIP’s total quotas or 40 per cent or more of the FIP’s total
income (the 40 per cent test).

The following are considered tobe apartyrelated tothe FIP quotaholder:
individual: relatives up to the second degree and a company under
his or her control or under the control of any relative up to the sec-
ond degree; and
legal entity: an entity that controls, is controlled by or affiliated
to the quotaholders, as defined by article 243, sections 1 and 2 of
Law No. 6,404/76 (the Corporation Law).

For those non-resident investors that do not comply with the
40 per cent test or any of the other conditions described above, the
general 15 per cent WHT shall be imposed upon the distributions of
earnings and income resulting from the amortisation or liquidation of
the FIP’s quotas.

Likewise, a normative instruction issued by the Brazilian tax
authorities in 2015 may attract the levy of the 15 per cent WHT over
dividends distributed directly by the underlying companies held by
the FIP to those non-resident investors that do not comply with the
40 per cent test. Under a former interpretation of the tax authorities,
such direct distribution of dividends could be made exempt from with-
holding income tax.

We should also note that the tax legislation has not been adapted
yet to reflect the new regulations introduced by CVM Rule No. 578/16.
Therefore, in order for the foreign investors to be entitled to the
zero per cent withholding income tax under the 40 per cent test, the
FIP should have at least 67 per cent of its portfolio composed by SA
shares, convertible debentures and subscription warranties. At this
point, FIPs that do not observe such diversification requirement shall
not entitle their non-resident investors domiciled in regular tax juris-
dictions to the more favourable tax treatment described above, even if
they comply with the 40 per cent test, and thus, they shall be subject to
a 15 per cent withholding income tax.

With respect to a future alienation of the FIP quotas held by the
non-resident investor under the terms of Resolution No. 4,373/2014,
Law No. 12,973/14 clarified that the gains resulting from this transac-
tion should also enjoy the zero per cent WHT tax break (assuming that
the investor is not domiciled in a low tax jurisdiction and complies with
the 40 per cent test).

Generally speaking, the main tax advantage of the structure
with the FIP for a foreign investor (vis-a-vis a standard joint venture
structure) relates to the future sale of the portfolio companies (if appli-
cable). If the FIP sells its equity interest in the portfolio company, the
FIP will not be subject to taxation and the income to be distributed to its
non-resident investors upon the amortisation or liquidation of the FIP
quotas shall be subject to the zero per cent WHT in the case they com-
ply with the 40 per cent test. Under a standard private equity structure,
upon the sale of an equity interest, foreign investors domiciled in regu-
lar tax jurisdictions may be subject to a capital gain tax at rates varying
from 15 per cent to 22.5 per cent.

FIP-IEs and FIP-PD&ISs also benefit from a favourable tax regime.
The alienation of interest within or outside a stock exchange by a resi-
dent individual or a non-resident investor domiciled in a regular tax
jurisdiction is subject to a zero per cent withholding income tax rate.
Earnings resulting from the amortisation or liquidation of the FIP quo-
tas are subject to a 15 per cent withholding income tax rate (provided
that the funds comply with the diversification requirements provided
in the legislation).

18 Local taxation of non-resident investors

Would non-resident investors in a private equity fund be
subject to taxation or return-filing requirements in your
jurisdiction?

Apart from the withholding income tax taxation described in
question 17, non-resident investors should consider that current
financial transaction tax (IOF) regulations provide for the levy of the
IOF tax on the closing of inflow and outflow exchange transactions
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(IOF-Exchange). The IOF-Exchange general rate is 0.38 per cent.
Nonetheless, there are exceptions to such general rate, depending on
the actual purpose of the transaction.

In this regard, the IOF-Exchange rate is currently reduced to
zero per cent with respect to exchange transactions performed by non-
resident investors to invest in FIP quotas. Likewise, the IOF-Exchange
rate is zero per cent in relation to exchange transactions performed to
return the funds invested by a foreign investor in an FIP.

These specific IOF-Exchange rates, nonetheless, may be altered by
the federal government at any time, within the limits set in the tax laws,
by up to 25 per cent. The new rates may apply from the day following
the change promoted by the government. Thus, the IOF Regulations
should be reviewed at the time the resources are actually injected into
and withdrawn from the country to determine whether the rates above
are still in place.

Moreover, the IOF tax may be charged at 1 per cent a day over the
redemption, liquidation or rearrangement value of the FIP quotas, lim-
ited to the earnings of the transaction, according to the term defined in
a table attached to the IOF Regulations (IOF-Securities).

Such limit is equal to zero per cent for earnings in connection with
transactions that have a maturity of 30 days or more. In practice, the
IOF-Securities are only due if the investment is held for a period of
30 days or less.

In any case, the IOF-Securities rate is zero per cent on the redemp-
tion of the quotas of any stock investment fund (an FIP shall be viewed
as a stock investment fund if 67 per cent or more of its portfolio con-
tains shares).

Similar to the IOF-Exchange, the federal government may increase
the IOF-Securities rate at any time, by up to 1.5 per cent a day, as set by
the tax legislation.

It is important to highlight that non-resident investors must
obtain a federal taxpayer identification number to invest in the finan-
cial and capital markets in Brazil. Pursuant to Normative Instruction
No. 1,634/16, the legal representative of certain non-resident invest-
ment vehicles shall be required to report their final beneficiaries in
the CNPJ.

Nonetheless, the registration of the CNPJ with the Brazilian tax
administration does not attract the levy of Brazilian taxes over the
non-resident investors’ worldwide income, but only to transactions
conducted or with a nexus to Brazil. As a general rule, the Brazilian
party paying the income or gain is responsible for withholding and col-
lecting any income tax that may be due by the non-resident investor.
There are, however, some exceptions, in which case the income tax
should be collected by the legal representatives of the foreign investor
(which is also the party responsible for performing the foreign inves-
tors’ tax obligations in Brazil, when applicable). Thus, a non-resident
investor does not have to file any tax returns in Brazil.

19 Local tax authority ruling

Is it necessary or desirable to obtain a ruling from local tax
authorities with respect to the tax treatment of a private
equity fund vehicle formed in your jurisdiction? Are there any
special tax rules relating to investors that are residents of your
jurisdiction?

Brazil has passed a specific legislation regulating the tax framework for
FIPs organised in Brazil. Therefore, it would not be necessary or desir-
able to obtain a specific ruling from tax authorities.

Requests for ruling in Brazil are intended to clarify doubts on the
interpretation of the tax laws. They are not intended to grant favour-
able tax regimes, which would be the purpose of this request.

In any event, non-resident investors will have to make their invest-
ments in compliance with the terms of Resolution No. 4,373/2014 to
consider enjoying the tax breaks provided in the tax legislation for FIP
investments (and as long as the other requirements of the tax legisla-
tion are complied with).
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20 Organisational taxes

Must any significant organisational taxes be paid with respect
to private equity funds organised in your jurisdiction?

There are no organisational taxes to be paid with respect to the organ-
isation of FIPs in Brazil. However, there may be the levy of the IOF-
Exchange on the capital calls to invest in FIP quotas, as discussed in
question 18.

There is also a fee charged by the CVM corresponding to
0.64 per cent of the total distribution amount for the registration of the
public offer of the FIP quotas.

21 Special tax considerations

Please describe briefly what special tax considerations, if any,
apply with respect to a private equity fund’s sponsor.

Different to many US private equity funds, the administration, portfo-
lio management and distribution of FIP quotas are not performed by a
general partner, but rather by an independent legal entity accredited
with the CVM to engage in securities portfolio administration activi-
ties - the FIP administrator. The FIP administrator may also retain a
portfolio manager, provided that it is also registered and authorised by
the CVM. If retained, the portfolio manager’s main duty is to decide
on the investments to be made by the FIP and on the sale of its assets.

The FIP’s by-laws set out the fees to be paid to the administrator
and manager (Which may include a performance fee) or provide the cri-
teria for its calculation.

The administrator and the portfolio manager shall have their fees
taxed as ordinary service revenue. Service revenues are usually sub-
ject to turnover taxes (PIS/COFINS), whose rates vary depending on
whether the service provider isunder the cumulative or non-cumulative
method of PIS/COFINS taxation; and municipal services tax, whose
rates vary from 2 to § per cent. The net income resulting from the ser-
vice provided by the administrator and the portfolio manager shall be
subject to CIT, at a general 34 per cent combined rate (if the adminis-
trator or the portfolio manager is a financial institution, its combined
CIT rate increases to 45 per cent).

22 Tax treaties

Please list any relevant tax treaties to which your jurisdiction
is a party and how such treaties apply to the fund vehicle.

Brazil is a party to many treaties aimed at preventing double taxation
in international transactions. To date Brazil has entered into treaties
with Argentina, Austria, Belgium, Canada, Chile, China, the Czech
Republic, Denmark, Ecuador, Finland, France, Hungary, India, Israel,
Italy, Japan, Korea, Luxembourg, Mexico, the Netherlands, Norway,
Peru, the Philippines, Portugal, Slovakia, South Africa, Spain, Sweden,
Trinidad and Tobago, Turkey, Ukraine and Venezuela. In April 2005,
the government of Germany terminated the tax treaty signed with
Brazil, which has not been in effect since 1 January 2006.

In principle, none of these tax treaties provide for amore favourable
taxregime in Brazil compared to the domestic tax framework applicable
to FIP investments, notably considering the tax treatment applicable to
the non-resident investors that comply with the 40 per cent test.

Certain tax treaties, however, may provide a tax relief or a tax
sparing credit, or both, in connection with an FIP investment in Brazil
in the jurisdiction where the non-resident investor is domiciled.

23 Other significant tax issues

Are there any other significant tax issues relating to private
equity funds organised in your jurisdiction?

In principle, the administrator shall duly comply with all tax-related
obligations imposed on FIPs.

Thus, the administrator and, in certain cases, the portfolio man-
ager may be held liable for any damages or losses caused to the FIP and
its investors as a result of their wilful misconduct, negligence or viola-
tion of the FIP’s by-laws, the CVM rules or the law.

In theory, considering that the FIP has no concept of limited
liability, its quotaholders may be called to make extraordinary capital
contributions to the fund in cases where its portfolio assets are not suf-
ficient to cover tax debts and obligations of the FIP.
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Selling restrictions and investors generally

24 Legal and regulatory restrictions

Describe the principal legal and regulatory restrictions on
offers and sales of interests in private equity funds formed
in your jurisdiction, including the type of investors to
whom such funds (or private equity funds formed in other
jurisdictions) may be offered without registration under
applicable securities laws in your jurisdiction.

As a general rule, any public offer for the distribution of securities must
be previously registered with the CVM in accordance with the provi-
sions of CVM Rule No. 400/03.

In addition, the FIP’s interests may only be subscribed by quali-
fied investors, as summarised in question 8. To the extent the FIP’s
interests are publicly placed to foreign investors, the foreign investor
must register itself with the CVM and, as such comply with the follow-
ing requirements:

- appoint one or more representatives in Brazil by means of a
representation agreement, which must expressly provide the pow-
ers and obligations outlined in Resolution No. 4,373/2014. The
representative may be any financial institution or institution duly
authorised to operate by the Central Bank;

+  register with the CVM pursuant to the procedure set forth in CVM
Rule No. 560/15. The registration will become effective after one
business day as of the receipt of the information;

- register with the Central Bank as set forth in Resolution
No. 4,373/2014;
sign a contract for the custody of the securities with an institu-
tion duly authorised by the CVM (eg, Stock Chamber (Cdmara
de Agdes), Special Clearance and Escrow System (SELIC) or the
Clearance and Settlement Chamber (CETIP); and

- register with a local broker.

25 Types of investor
Describe any restrictions on the types of investors that may
participate in private equity funds formed in your jurisdiction
(other than those imposed by applicable securities laws
described above).

Only qualified investors may invest in the FIP, as detailed in question 8.

26 Identity of investors
Does your jurisdiction require any ongoing filings with, or
notifications to, regulators regarding the identity of investors
in private equity funds (including by virtue of transfers of
fund interests) or regarding the change in the composition
of ownership, management or control of the fund or the
manager?

Except for the general information on the category of investors out-
lined in questions 4 and 10, there are no existing requirements in terms
of disclosures relating to the identity of investors of the FIP. On the
other hand, the administrator of the FIP is responsible for keeping an
updated ledger with the information on the current investors of the FIP.

In relation to the administrator and manager of the FIP, any change
in their management, registration statement or control must be sub-
mitted to the CVM.

27 Licences and registrations

Does your jurisdiction require that the person offering
interests in a private equity fund have any licences or
registrations?

Any intermediary acting in the offering of interests of an FIP must
be a duly authorised entity registered part of the Brazilian securities
distribution system and, as such, authorised by the CVM to perform
such activities.

www.gettingthedealthrough.com

Update and trends

The regulatory framework applicable to FIPs has been completely
reformulated by the CVM as of 30 August 2016. This new rule
combines prior existing rules applicable to structured private equity
funds into a single rule.

Among the main changes introduced to the legal structure of
the FIPs, the new CVM Rule No. 578/16 now categorises the FIPs in
accordance with the investment policy adopted by each fund. Each
category has specific requirements and regulatory waivers to reduce
bureaucracy for investments and to incentivise the use of this
investment vehicle in the Brazilian capital markets.

Another relevant change was the amplification of the list of per-
mitted assets in which FIPs may invest, by means of the inclusion of
the possibility of investment in non-convertible debentures, up to a
limit of 33 per cent of the total subscribed capital of the FIP, as well
as the possibility of investments in limited liability companies.

Furthermore, the new rule also acknowledged the possibility of
the FIP investing in foreign assets, which was restricted by the pre-
vious regulation. In this sense, FIPs categorised as Multi-strategy
FIPs and that are destined solely for professional investors may allo-
cate up to 100 per cent of their subscribed capital in foreign assets,
which are considered as such in the cases where the issuer is domi-
ciled abroad (provided that it does not have 9o per cent or more of
its assets located in Brazil) or when the issuer is domiciled in Brazil
but has assets located abroad corresponding to 50 per cent or more
of those registered in its balance sheet. The lifting of this restriction
by the CVM should allow Brazilian asset managers to structure FIPs
with a more diverse portfolio for Brazilian investors, targeting the
increase of private equity transactions through FIPs.

28 Money laundering

Describe any money laundering rules or other regulations
applicable in your jurisdiction requiring due diligence, record
keeping or disclosure of the identities of (or other related
information about) the investors in a private equity fund or
the individual members of the sponsor.

Under existing Brazilian laws, money laundering is a crime subject
to penalties that may vary from fines to imprisonment and, when
involving entities that are part of the Brazilian securities distribution
system, cause the cancellation of the authorisation of administrators of
securities portfolios and financial institutions.

To that effect, the CVM has created specific regulations requir-
ing administrators of securities portfolios and financial institutions to
implement strict know your customer rules to verify and validate the
identity of investors as a preventive measure to prevent money laun-
dering schemes in the financial and capital markets in Brazil.

All information on the investors and the transactions brokered
by intermediaries of the Brazilian financial and capital markets must
be stored electronically and kept for a minimum period of five years
following the closing of the respective investment account or last trans-
action performed by the investor, for audit by the Brazilian authorities.

Exchange listing

29 Listing
Are private equity funds able to list on a securities exchange
in your jurisdiction and, if so, is this customary? What are the
principal initial and ongoing requirements for listing? What
are the advantages and disadvantages of a listing?

Yes, an FIP may be listed in local stock exchange markets and OTC
markets. While it is uncommon to list FIPs’ interests in stock exchange
markets, it is more common to have them listed in OTC markets.

The principal requirements for listing the FIP’s interests are basi-
cally accomplishing the registration of the FIP with the CVM and, to the
extent their initial distribution was made on the public offer regime, the
offer itself should also be registered. In addition, such interests must be
registered with the respective market within which they will be traded.

In relation to advantages and disadvantages of having the FIP’s
interests listed, on one hand, the listing of the FIP provides more liquid-
ity options to investors, considering that the redemption of interests of
the FIP is not allowed (given that the FIP is a closed-ended fund). On
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the other hand, one main disadvantage to be considered, in case the
listing of the FIP results from a public offering, relates to the increase
of costs derived to implement such structure.

30 Restriction on transfers of interests

To what extent can a listed fund restrict transfers of its
interests?

In general, FIPs that are listed are subject to the same restrictions on the
type of investor that can hold its quotas that apply to non-listed funds.
Further, and more specifically, in the event a public offering with
restricted sales efforts is carried out to place the interests of the FIP,
the interests placed under such regime may only be negotiated after
90 days of the end of the acquisition of such interests by the investors.

interests of limited liability companies. In relation to investments in
non-convertible debentures, the FIP may only apply up to 33 per cent
of its net equity in the acquisition of this type of asset. In addition, the
by-laws of the FIP may further detail the levels of concentration of
investment into one or more specific type of asset.

In relation to transactions completed outside of Brazil, the recent
changes introduced to the regulations governing the operation of the
FIP have authorised the FIP to perform investments outside of Brazil,
of up to 20 per cent of its net equity in the type of assets mentioned
above issued by a foreign issuer; or up to 100 per cent of its net equity
in foreign assets, provided that, in this case, the FIP is classified as a
multi-strategy FIP, is exclusively destined to professional investors
and has an express authorisation in its by-laws to perform this type
of investment.

Participation in private equity transactions

31 Legal and regulatory restrictions

Are funds formed in your jurisdiction subject to any legal or
regulatory restrictions that affect their participation in private
equity transactions or otherwise affect the structuring of
private equity transactions completed inside or outside your
jurisdiction?
In terms of legal and regulatory restrictions, at first an FIP may only
invest in the following specific assets: shares, subscription bonuses,

non-convertible debentures, other securities convertible or exchange-
able into shares of listed or private companies, as well as equity

32 Compensation and profit-sharing

Describe any legal or regulatory issues that would affect the
structuring of the sponsor’s compensation and profit-sharing
arrangements with respect to the fund and, specifically,
anything that could affect the sponsor’s ability to take
management fees, transaction fees and a carried interest (or
other form of profit share) from the fund.

The administration and management fees of the FIP (including any
catch-up arrangement) must be clearly stated in the by-laws of the
fund. The administrator may not receive any other amounts from the
FIP other than those authorised by the by-laws.
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Formation and terms operation

1 Forms of vehicle

What legal form of vehicle is typically used for private equity
funds formed in your jurisdiction? Does such a vehicle have a
separate legal personality or existence under the law of your
jurisdiction? In either case, what are the legal consequences
for investors and the manager?

An exempted limited partnership (ELP) established under the Cayman
Islands Exempted Limited Partnership Law, 2014 (the ELP Law) is the
most commonly used structure in the Cayman Islands for forming pri-
vate equity funds (PE funds). An ELP does not have a separate legal
personahty An ELP must consist of the following:
one or more persons called general partners who shall, in the event
that the assets of the ELP are inadequate, be liable for all debts and
obligations of the ELP; and
one or more persons called limited partners who shall not be liable
for the debts and obligations of the ELP except as provided in the
partnership agreement and to the extent specified in the ELP Law.

Investors in an ELP are issued partnership interests and join the ELP as
limited partners. Generally speaking, a limited partner’s liability in an
ELP is limited to the extent of the limited partner’s partnership inter-
ests (but this limited liability status can be lost in instances where the
limited partner takes part in the conduct of the business of the ELP).
The general partner of the ELP is responsible for the management and
conduct of the business of the ELP.

The general partner of a PE fund is usually a company or another
ELP established specifically as part of the overall PE fund structure. At
least one general partner of the ELP must, if a company, be registered
(either as a foreign company or a Cayman Islands incorporated com-
pany) under the Companies Law (2013 Revision) of the Cayman Islands
(the Companies Law) or, if a partnership, be registered (either as a for-
eign partnership or an ELP) under the ELP Law.

A PE fund can also be established as a company using a Cayman
Islands exempted company incorporated with limited liability, which
has a separate legal personality distinct from its shareholders. The
exempted company is established with share capital and shares are
issued to investors in consideration of investment proceeds. Each
investor’s or shareholder’s liability is limited to the amounts unpaid on
its shares, if any, or to such amount as the shareholders may respec-
tively undertake by the memorandum of association to contribute to
the assets of the company in the event of it being wound up.

Since July 2016, a PE fund can also be established as a limited
liability company using a Cayman Islands limited liability company
(LLC). The LLC is designed to be substantially similar to the form of a
Delaware limited liability company and has a separate legal personal-
ity, distinct from its members. The LLC is established without a share
capital and otherwise resembles an ELP in having its members’ liability
limited by reference to the amounts of capital they have agreed to con-
tribute or as otherwise stated in the operating agreement of the LLC
(the LLC agreement).

www.gettingthedealthrough.com

2 Forming a private equity fund vehicle

What is the process for forming a private equity fund vehicle
in your jurisdiction?

Being a partnership, the ELP is established firstly by both the general
partner and an initial limited partner (eg, a principal of the PE fund
manager) entering into an initial limited partnership agreement.
Secondly, by a section 9 registration statement (section 9 Statement)
being filed with the Cayman Islands Registrar of Exempted Limited
Partnerships (the Registrar) signed by the general partner of the ELP
and including the following details:
- the name of the ELP;
the general nature of the business of the ELP;
the address of the ELP’s registered office in the Cayman Islands
(legally required to be in the Cayman Islands);
the term, if any, for which the ELP is entered into or, if for
unlimited duration, a statement to that effect and the date of
its commencement;
the name and address of each general partner; and
a declaration that the ELP will not undertake business with the
public in the Cayman Islands other than so far as may be neces-
sary for the carrying on of the business of that ELP exterior to the
Cayman Islands.

There are certain supporting documents that must also be filed in
respect of the general partner (for example, in the case of a corpo-
rate general partner, Certificate of Incorporation and Certificate of
Good Standing).

Upon paying the requisite fee and filing the completed registra-
tion documents, the Registrar will issue a Certificate of Registration,
which is conclusive evidence that compliance has been made with all
the requirements of the ELP Law in respect of formation and registra-
tion of the ELP.

A Cayman Islands exempted company is established by completing
the following:

- filing an affidavit of the subscriber to its memorandum
of association;

filing its memorandum of association and articles of association

with the Cayman Islands Registrar of Companies; and

payment of the requisite filing fees.

An LLC is established by filing a registration statement (Registration
Statement) with the Cayman Islands Registrar of Limited Liability
Companies (the LLC Registrar) signed by or on behalf of any person
forming the limited liability company and including the follow-
1ng details:
the name of the LLC;
the address of the LLC’s registered office in the Cayman Islands
(legally required to be in the Cayman Islands);
the term, if any, for which the LLC is formed or, if for unlimited
duration, a statement to that effect; and
a declaration that the LLC will not undertake business with the
public in the Cayman Islands other than so far as may be neces-
sary for the carrying on of the business of that LLC exterior to the
Cayman Islands.
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The timescale and costs depend on the nature and complexity of the
transaction. However, the registration of an ELP or LLC or the incorpo-
ration of an exempted company can be done on an express basis within
24 hours. Cayman Islands legal counsel will be able to provide an esti-
mate of legal fees and disbursement costs once they have conducted
an overview of the overall PE fund structure. The registration fee pay-
able to the Registrar for an ELP is currently approximately US$1,220.
An ELP will be required to file with the Registrar a return on or before
31January in every year and pay the Registrar a fee, currently approxi-
mately US$2,500.

For an exempted company the registration fee will depend on the
level of the authorised share capital of the company. An exempted
company that falls within the lowest possible band of authorised share
capital will have to pay a current incorporation fee of approximately
US$732. Similarly, an exempted company must file an annual return
in January of each year and pay a fee to the Registrar of Companies,
currently approximately US$854 for the lowest band of authorised
share capital.

For an LLC, the registration fee payable to the Registrar is cur-
rently approximately US$976. An LLC will be required to file with the
Registrar a return on or before 31 January in every year and pay the
LLC Registrar a fee, currently approximately US$976. At the forma-
tion stage for a PE fund the only service providers that it is necessary to
engage are a Cayman Islands legal counsel and a registered office ser-
vice provider. Most law firms have an affiliated management company
that can provide registered office services.

There are no material minimum capital requirements prescribed
by Cayman Islands law.

As further discussed in question 10, if the equity interests of the
PE fund are redeemable at the option of the investor it may be required
to be registered as a ‘mutual fund’ pursuant to the Cayman Islands
Mutual Funds Law (2015 Revision).

3 Requirements

Is a private equity fund vehicle formed in your jurisdiction
required to maintain locally a custodian or administrator, a
registered office, books and records, or a corporate secretary,
and how is that requirement typically satisfied?

There is no requirement under Cayman Islands law for a PE fund
(whether structured as an ELP, an exempted company or an LLC) to
have a Cayman Islands-based custodian or administrator.

The ELP is required to maintain a registered office in the
Cayman Islands.

The general partner of the ELP is responsible for maintaining (or
causing to be maintained) a register of security interests granted with
respect to a partnership interest or part thereof indicating, among other
things, the identity of the grantor and grantee, the partnership interest
subject to the security interest and the date notice of the interest was
served on the ELP.

The general partner is responsible for maintaining (or causing to
be maintained) in the country or territory that the general partner may
determine (including outside the Cayman Islands) a register of limited
partners which shall contain the name and address of each person who
is a limited partner of the ELP, the date on which a person became a
limited partner and the date on which a person ceased to be a limited
partner, and the register shall be updated within 21 days of the date of
any change in the particulars therein. The general partner shall also be
responsible for maintaining (or causing to be maintained) at the regis-
tered office of the ELP a record of the address at which the register of
limited partners is kept.

The general partner is also required to maintain (or cause to be
maintained) in any country or territory that the general partner may
determine, a record of the amount and date of the capital contributions
of each limited partner and the amount and date of any payment repre-
senting a return of the whole or any part of the capital contribution of
any limited partner; such record shall also be updated within 21 days of
the date of any change in the particulars therein.

An exempted company is also required to maintain a registered
office in the Cayman Islands, a register of mortgages and charges, a
register of directors and officers and a register of members. The latter
need not be maintained locally in the Cayman Islands.
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An LLC is also required to maintain a registered office in the
Cayman Islands, a register of mortgages and charges, register of secu-
rity interests, a register of managers and a register of members (which
should include details of contributions and distributions). The latter
need not be maintained locally in the Cayman Islands.

4 Accesstoinformation

What access to information about a private equity fund
formed in your jurisdiction is the public granted by law? How
isit accessed? If applicable, what are the consequences of
failing to make such information available?

The register of limited partners (and address of where it is maintained)
of an ELP is not open to public inspection, but instead is required to be
open for inspection during all usual business hours by all partners or by
any other person with the consent of the general partner. The record of
contributions is only open to inspection by a person with the consent of
the general partner. A copy of the section 9 Statement and any amend-
ments made to it is publicly available for inspection upon payment of a
fee to the Registrar.

Under the Companies Law, the register of members and the
register of directors of an exempted company are not open to public
inspection and are private documents. However, shareholders of the
exempted company are entitled to see their own details in the register
of members. An exempted company is required to keep at its registered
office a register of mortgages and charges specifically affecting prop-
erty of the exempted company. The register of mortgages and charges
is required to be open to inspection by any creditor or member of the
exempted company at all reasonable times. The only publicly available
information in respect of an exempted company is its name, company
number, date of incorporation, registered office, the type of company
(eg, exempted, special economic zone, segregated portfolio company)
and whether the company is active or has been dissolved or is inactive,
which can be accessed via the website of the General Registry of the
Cayman Islands.

Under the Limited Liability Companies Law, 2016 (the LLC Law),
the register of members and the register of managers of an LLC are not
open to public inspection and are private documents. However, those
persons expressly given a right to inspect the LLC agreement or oth-
erwise as permitted by the manager of the LLC, will have the ability
to inspect the register of members. Unless otherwise provided in the
LLC agreement, each member has the right to inspect from time to
time true and full information regarding the state of the business and
financial condition of the LLC. An LLC is required to keep at its regis-
tered office a register of mortgages and charges specifically affecting
property of the LLC. The register of mortgages and charges is required
to be open to inspection by any creditor or member of the LLC at all
reasonable times. The only publicly available information in respect of
an LLC is its name, registration number, date of registration, registered
office and whether the LLC is active or has been struck-off. This infor-
mation can be accessed via the website of the General Registry of the
Cayman Islands.

5 Limited liability for third-party investors

In what circumstances would the limited liability of third-
party investors in a private equity fund formed in your
jurisdiction not be respected as a matter of local law?

As mentioned in question 1, the limited liability of the limited partners
of an ELP (who would be the third-party investors in a PE fund) may
be lost if the relevant limited partner takes part in the management or
operation of the ELP. The following is a non-exhaustive list of activities
that a limited partner can undertake without risking loss of its limited
liability status:

+ holding an office or interest in, or having a contractual relationship
with, a general partner of the ELP, or being a contractor for or an
agent or employee of the ELP or of a general partner of the ELP
or acting as a director, officer or shareholder of a corporate gen-
eral partner;
consulting with and advising a general partner or consenting
or withholding consent to any action proposed, in the manner
contemplated by the partnership agreement, with respect to the
business of the ELP;
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- investigating, reviewing, approving or being advised as to the
accounts or business affairs of the ELP or exercising any right con-
ferred by the ELP Law;

- acting as surety or guarantor for the ELP either generally or in
respect of specific obligations;
approving or disapproving an amendment to the partner-
ship agreement;
calling, requesting, attending or participating in any meeting of the
partners of the ELP;

- taking any action that results in the winding up or the dissolution of
the ELP;
taking any action required or permitted in the partnership agree-
ment or by law to bring, pursue, settle or terminate any action or
proceedings brought in circumstances where the general partner(s)
has authority to do so but refuse, without good cause, to institute
such proceedings;
appointing a person to serve on a board or committee of the ELP, a
general partner or a limited partner or removing such person;

- serving on any board or committee of the exempted limited part-
nership, a general partner, the limited partners or the partners, or
by appointing, electing or otherwise participating in the choice
of a representative or any other person to serve on any board or
committee, or by acting as a member of any board or committee
either directly or by or through any representative or other person,
including giving advice or consenting, or refusing to consent, to
any action proposed by the general partner on behalf of the ELP
and exercising any powers or authorities or performing any obli-
gations as a member of that board or committee in the manner
contemplated by the partnership agreement;
serving on the board of directors or a committee of, consulting
with or advising or being an officer, director, shareholder, part-
ner, member, manager, trustee, agent or employee of, or by being
a fiduciary or contractor for, any person in which the ELP has an
interest or any person providing management, consultation, cus-
tody or other services or other products for, to or on behalf of, or
otherwise having a business or other relationship with, the ELP or
a general partner of the ELP; and
voting as a limited partner on certain matters in relation to the
ELP, for example its dissolution and winding up; the purchase,
sale or transfer of assets; the incurrence or renewal of indebted-
ness; change in the nature of business; the admission, removal or
withdrawal of a general or limited partner; or transactions in which
one or more general partners have an actual or potential conflict of
interest with one or more limited partners.

If alimited partner loses its limited liability status, it will be liable in the
event of the insolvency of the ELP for all debts and obligations of the
ELP incurred during the period that the limited partner participated in
the conduct of the business of the ELP as though the limited partner
was, for such period, a general partner of the ELP, provided that the
limited partner shall be rendered liable only to a person who transacts
business with the ELP during such period with actual knowledge of
such participation and who then reasonably believed the relevant lim-
ited partner to be a general partner of the ELP.

In addition, if a limited partner receives a payment representing
a return of any part of his or her contribution or is released from any
outstanding obligation in respect of his or her commitment and at
the time that the payment was made or the release effected the ELP
is insolvent including where the payment or release causes the insol-
vency or the limited partner has actual knowledge of the insolvency of
the exempted limited partnership, then for a period of six months com-
mencing on the date of that payment or release but not thereafter, the
limited partner shall be liable to the ELP for the amount of the payment
or the due performance of the released obligation in respect of his or
her commitment in each case to the extent that the repayment or per-
formance of the released obligation is necessary to discharge a debt or
obligation of the ELP incurred during the period that the contribution
or commitment represented an asset of the ELP.

Unlike the ELP, an exempted company is regarded as having sepa-
rate legal personality, and being an entity distinct from its shareholders.
The limited liability status of shareholders of an exempted company
will generally be respected. Similarly to a number of other jurisdic-
tions, including under English law, there may be certain circumstances
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where a Cayman Islands court might disregard the fundamental prin-
ciple that a company is a separate legal person from its shareholders
and that their respective assets and liabilities are distinct. Such unu-
sual circumstances may include where the company is considered by
the courts to be used as a tool for fraud or other criminality or when a
person is under an existing legal obligation or liability or subject to an
existing legal restriction which he or she deliberately evades or whose
enforcement he or she deliberately frustrates by interposing a com-
pany under his or her control.

An LLC is also regarded as having separate legal personality, and
being an entity distinct from its members. The limited liability status
of members of an LLC will generally be respected. Similarly to a num-
ber of other jurisdictions, including under English law, there may be
certain circumstances where a Cayman Islands court might disregard
the fundamental principle that an LLC is a separate legal person from
its members and that their respective assets and liabilities are distinct,
although this has never been tested in relation to an LLC. Such unusual
circumstances may include where the LLC is considered by the courts
to be used as a tool for fraud or other criminality or when a person is
under an existing legal obligation or liability or subject to an existing
legal restriction which he or she deliberately evades or whose enforce-
ment he or she deliberately frustrates by interposing an LLC under his
or her control.

6 Fund manager’s fiduciary duties

What are the fiduciary duties owed to a private equity fund
formed in your jurisdiction and its third-party investors

by that fund’s manager (or other similar control party or
fiduciary) under the laws of your jurisdiction, and to what
extent can those fiduciary duties be modified by agreement of
the parties?

The general partner of the ELP is responsible under the ELP Law for
the management of an ELP. In the context of a PE fund, a substan-
tial part of this responsibility is delegated pursuant to the terms of an
investment management agreement to the PE fund’s investment man-
ager. It is usually the general partner (unless otherwise delegated) that
enters into contracts, deeds, instruments or other documents on behalf
of the ELP. In conducting the business of the ELP, the general partner
has a fiduciary duty under section 19(1) of the ELP Law to act at all
times in good faith and, subject to the express terms of the partnership
agreement to the contrary, in the interests of the ELP. The duty to actin
the interests of the ELP can therefore be modified by the terms of the
partnership agreement provided always that the general partner acts in
good faith. Even where the general partner has delegated certain of its
responsibilities to the PE fund’s investment manager, it remains sub-
ject to this duty and therefore must retain supervisory oversight of the
responsibilities delegated to the PE fund’s investment manager.

The duties owed by the PE fund’s investment manager will be set
out in the investment management agreement between the investment
manager and the ELP and may be modified in the manner set forth in
the investment management agreement.

In the context of a PE fund that is structured as an exempted com-
pany, the management of the entity is vested in the directors. The
duties and liabilities of directors of such company will be governed
by the Companies Law as supplemented by Cayman Islands case law
and English common law insofar as English common law has not been
amended by statutory provisions in the Cayman Islands. English case
law is considered as persuasive in the courts of the Cayman Islands to
the extent that there is no Cayman Islands case law to the contrary. A
substantial proportion of the duties and responsibilities of directors of
the PE fund (structured as an exempted company) are normally del-
egated to the investment manager of the PE fund under the terms of
the investment management agreement.

Directors of an exempted company owe a number of fiduciary
duties to the company. The fiduciary duties include the following:

- the duty to act in accordance with the constitution of the com-
pany (that is, the memorandum of association and articles
of association);
the duty to act in good faith in the best interests of the com-
pany; and

+  the duty to act for a proper purpose.
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The directors of an exempted company are also subject to the common
law duty to undertake their functions as directors with due care, dili-
gence and skill.

The constitutional documents of a Cayman Islands PE fund will
usually contain indemnification provisions in favour of the general
partner in the context of an ELP, or directors in the context of an
exempted company and their respective affiliates for all liabilities, loss,
damage, cost or expense, in the absence or fraud, wilful neglect or neg-
ligence (or other behaviour, such as dishonesty or gross negligence).

In the context of an exempted company, under the Companies
Law, directors could also face criminal sanctions for criminal offences,
including the following:

- fraud committed in the 12-month period prior to a winding up of
the PE fund;

misconduct in the course of a winding up of the PE fund; and
- making material omissions in statements relating to the company’s

affairs in the course of a winding up.

Subject to any express provision of the LLC agreement to the con-
trary, a manager of an LLC owes no duty (fiduciary or otherwise) other
than a duty to act in good faith in respect of the rights, authorities or
obligations of the manager. The good faith duty can be expanded or
restricted, but not eliminated, by the express provisions of the LLC
agreement. A member does not owe any duty (fiduciary or otherwise)
to the LLC or to a member in exercising any rights or authorities, or
performing any obligations, in respect of the LLC. In particular, the
LLC Law provides that where a member is exercising any vote, consent
or approval right, it may do so in its own best interests even though it
may not be in the best interests of the LLC or any other member. The
LLC Law also expressly provides that any person serving on any board
or committee of the LLC may, if expressly permitted to do so by the
LLC agreement, act in a manner which the person believes to be in the
best interests of a particular member (even though it may not be in the
best interests of all the members or the LLC).

The Cayman Islands Monetary Authority (CIMA) has issued a
Statement of Guidance for Regulated Mutual Funds (the Statement),
in which it sets out CIMA’s expectations regarding the corporate gov-
ernance regime of regulated mutual funds. In essence, CIMA expects
the oversight, direction and management of a regulated mutual fund to
be conducted in a fit and proper manner. Accordingly, the purpose of
the Statement is to provide the governing body of a regulated mutual
fund (Governing Body) and its operators (Operators) with guidance on
the minimum expectations for the sound and prudent governance of
the regulated mutual fund.

The Statement provides guidance for the Governing Body on mat-
ters such as: monitoring of a funds compliance with applicable laws,
regulations and rules; oversight and supervision of the service provid-
ers to the funds; frequency of Governing Body meetings and service
provider representation at such meetings; reporting by the investment
manager and service providers; and identification and recording of
conflicts of interest. The Statement also provides a non-exhaustive list
of duties that CIMA considers applicable to an Operator, for example:
ensuring it has capacity to apply its mind to oversee and supervise each
regulated fund of which it is an operator; and ensuring the roles and
responsibilities of all service providers are clearly defined, understood
and are being adequately performed.

7 Grossnegligence

Does your jurisdiction recognise a ‘gross negligence’ (as
opposed to ‘ordinary negligence’) standard of liability
applicable to the management of a private equity fund?

Gross negligence (as opposed to ‘negligence’) is not a fully recognised
legal term under Cayman Islands law. However, gross negligence is
often referred to in the constitutional document or agreements of a PE
fund, but is usually defined either by reference to the laws of a jurisdic-
tion that recognises gross negligence (eg, the state of Delaware in the
United States) or is specifically defined in the relevant document.
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8 Other specialissues or requirements

Are there any other special issues or requirements particular
to private equity fund vehicles formed in your jurisdiction?
Is conversion or redomiciling to vehicles in your jurisdiction
permitted? If so, in converting or redomiciling limited
partnerships formed in other jurisdictions into limited
partnerships in your jurisdiction, what are the most material
terms that typically must be modified?

Most of the special issues or requirements particular to PE funds

structured as limited partnerships are governed by the terms of the

partnership agreement. Typically, the partnership agreement will con-

tain provisions stating the following:
alimited partner may only transfer its partnership interests subject
to the express terms of such agreement;

- the general partner may appoint or remove the investment man-
ager of the PE fund; and
advisory committees may be created (which are internal bodies
that consent to, or approve of, certain actions by the general part-
ner), the members of which can include limited partners. Limited
partners who are members of these committees should read the
terms of these advisory committees carefully to ensure that actions
taken via an advisory committee are not deemed to be managing
the affairs of the ELP and thereby risk losing their limited liabil-
ity status.

Any limited partnership established under the laws of a jurisdiction
other than the Cayman Islands may (provided that the laws of the for-
eign jurisdiction where it is organised permit or do not prohibit such a
transfer), at any time upon effecting such amendments to the partner-
ship agreement as shall be necessary to comply with the ELP Law and
upon filing the required documents, be registered under the ELP Law,
transfer by continuation to the Cayman Islands and, with effect from
the date of the Certificate of Registration issued by the Registrar, would
then be governed as an ELP in accordance with the ELP Law.

Where a limited partnership migrates to the Cayman Islands, the
ELP and the partnership interests of its partners and their rights and
liabilities, as against any person who is not a partner, shall cease to be
governed by the laws of the jurisdiction from which it has migrated,
with effect from the date indicated on the Certificate of Registration
issued by the Registrar. However, any act or omission occurring before
such date shall continue to be governed by such law or the laws of
such other jurisdiction, provided always that such registration of the
migrated limited partnership in the Cayman Islands as an ELP shall not
operate to do any of the following:

- create a new legal entity;

affect the property previously acquired by or on behalf of the ELP;
affect any act or thing done prior to such registration or the rights,
powers, authorities, functions or obligations of the ELP, any part-
ner or any other person prior thereto; or
render defective any legal proceedings by or against the ELP or any
partner or any other person, and any legal proceedings that could
have been continued or commenced by or against the ELP or any
partner or any other person before its registration hereunder may,
notwithstanding such registration, be continued or commenced
after such registration and in respect of which such law or the laws
of such other jurisdiction shall be of application.

The partnership agreement is typically modified to reflect require-
ments of the ELP Law.

A qualified transferring foreign company incorporated under the
laws of a jurisdiction outside the Cayman Islands may continue by way
of transfer into the Cayman Islands, provided that the laws of the for-
eign jurisdiction where it is incorporated permit or do not prohibit such
a transfer. Such transfer by way of continuation does not create a new
company or other new legal entity. The transferring foreign company
is effectively taken from the foreign jurisdiction and redomiciled in the
Cayman Islands as the same legal entity, but now governed by Cayman
Islands law rather than the law of the foreign jurisdiction.

A qualified transferring foreign entity formed, registered, incorpo-
rated or existing under the laws of a jurisdiction outside the Cayman
Islands may continue as an LLC by way of transfer into the Cayman
Islands, provided that the laws of the foreign jurisdiction where it is
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incorporated permit or do not prohibit such a transfer. Such transfer by
way of continuation does not create a new company or other new legal
entity. The transferring foreign company is effectively taken from the
foreign jurisdiction and redomiciled in the Cayman Islands as the same
legal entity, but now governed by Cayman Islands law as an LLC rather
than the law of the foreign jurisdiction.

9 Fund sponsor bankruptcy or change of control

With respect to institutional sponsors of private equity
funds organised in your jurisdiction, what are some of the
primary legal and regulatory consequences and other key
issues for the private equity fund and its general partner and
investment adviser arising out of a bankruptcy, insolvency,
change of control, restructuring or similar transaction of the
private equity fund’s sponsor?

Under Cayman Islands law, there are no statutory or regulatory conse-
quences in this regard except that, to the extent that such bankruptcy,
insolvency, change of control, restructuring or similar transaction of
the private equity fund’s sponsor necessitates, in the case of an ELP,
a change of general partner of the ELP, a successor general partner
should be appointed and the Registrar should be notified of the change
in general partner. In the unlikely event that the PE fund is registered
with CIMA, CIMA should be notified of the change in sponsor or a
change of the PE fund’s investment manager. The terms of the limited
partnership agreement of the PE fund, the LLC agreement of the PE
fund (where it is structured as an LLC) and the memorandum and arti-
cles of association of the PE fund (where it is structured as an exempted
company) will typically assist in determining the consequences of
the sponsor of the PE fund being faced with bankruptcy, insolvency,
change of control, or restructuring.

Regulation, licensing and registration

10 Principal regulatory bodies

What are the principal regulatory bodies that would have
authority over a private equity fund and its manager in your
jurisdiction, and what are the regulators’ audit and inspection
rights and managers’ regulatory reporting requirements to
investors or regulators?

The principal regulatory body in the Cayman Islands for investment
funds and investment managers is CIMA. PE funds are typically struc-
tured to be exempt from the application of the Mutual Funds Law and
therefore are not required to register with CIMA because the investor’s
partnership interests or shares are not redeemable or repurchasable at
the investor’s option and therefore do not fall within the Mutual Funds
Law definition of ‘equity interests’.

A CIMA-registered PE fund (ie, one where the partnership inter-
ests, shares or limited liability company interests) are redeemable at
the option of the investor and has more than 15 investors) is required
to prepare and submit annual audited financial statements to CIMA.
CIMA may require such information or such explanation in respect
of the PE fund as it may wish to carry out its duties under the Mutual
Funds Law. A CIMA-registered PE fund must give CIMA access to or
provide at any reasonable time all records relating to the PE fund. The
Mutual Funds Law provides for substantial fines for failure to comply
with any such requests by CIMA and CIMA may apply to the court to
have the PE fund wound up.

Unless exemptions apply, an investment manager of a PE fund
may be required to obtain a licence under the Securities Investment
Business Law (2015 Revision) (SIBL) if it is incorporated or registered,
or has an established place of business, in the Cayman Islands (see
question 12).

11 Governmental requirements

What are the governmental approval, licensing or registration
requirements applicable to a private equity fund in your
jurisdiction? Does it make a difference whether there are
significant investment activities in your jurisdiction?

A PE fund may be required to register with CIMA under the circum-
stances outlined in question 10. A PE fund is prohibited from doing
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business with the public of the Cayman Islands (other than so far as
may be necessary for the carrying on of its business outside of the
Cayman Islands).

The Cayman Islands’ Director Registration and Licensing Law,
2014 requires all directors, whether resident in the Cayman Islands or
non-resident, of regulated mutual funds and companies which main-
tain a registration as an excluded person pursuant to the SIBL to reg-
ister with CIMA. Persons who hold more than 20 of such directorships
will need to be licensed by CIMA and will be subject to enhanced regu-
latory requirements. Corporate directors, irrespective of directorship
numbers held, will also need to be licensed by CIMA. Therefore all
directors of CIMA-registered PE funds and their Cayman Islands man-
agement companies (holding the SIBL exemption - see question 12)
will have to be registered with CIMA. A fee is payable upon applica-
tion for registration or licensing. In addition, each such director will be
required to make an annual filing each year with CIMA together with
the payment of a fee, and if there are any changes to the information
supplied to CIMA on registration or in any subsequent annual filing,
the director concerned will be required to inform CIMA within 21 days
of the change.

12 Registration of investment adviser

Is a private equity fund’s manager, or any of its officers,
directors or control persons, required to register as an
investment adviser in your jurisdiction?

Investment managers that are vehicles incorporated or registered in the
Cayman Islands, or any person or entity incorporated anywhere else
in the world but with an established place of business in the Cayman
Islands through which securities investment business is carried on,
will be governed by the provisions of the SIBL and its licensing require-
ments. The following is a non-exhaustive list of persons that may be
registered as an ‘excluded person’:
one of a group of companies carrying on securities investment
business exclusively for one or more members of its group;
a person carrying on a securities investment business exclu-
sively for:
a sophisticated person (as defined in the SIBL);
a high-net-worth person (as defined in the SIBL); or
a person who is regulated in respect of such securities investment
business by a recognised overseas regulatory authority.

In order to register, such excluded person must:

- complete and submit to CIMA the Annual Declaration Form for
Excluded Persons; and
submit the annual fee of approximately US$6,000.

Normally, PE fund managers are able to qualify for registration as an
excluded person under SIBL.

As mentioned in question 11, directors of an ‘excluded person’
which is a company must also register with CIMA.

13 Fund manager requirements

Are there any specific qualifications or other requirements
imposed on a private equity fund’s manager, or any of its
officers, directors or control persons, in your jurisdiction?

If the PE fund’s investment manager is registered as an excluded per-
son under the SIBL, as mentioned in questions 11 and 12, the directors
of an investment manager which is a company must be registered with
CIMA or where the director holds 20 or more directorships of mutual
funds or excluded persons, licensed by CIMA. Where the SIBL does
not apply to an investment manager, there will be no qualifications or
licensing requirements required under Cayman Islands law for the PE
fund manager and its principals or directors.

35

© Law Business Research 2017

rr
<
Z
)
r
@)
=
=
=
@)
Z




Z
o
=
<
=
24
O
=
o
Z
)
=

CAYMAN ISLANDS

Stuarts Walker Hersant Humphries

14 Political contributions

Describe any rules - or policies of public pension plans

or other governmental entities - in your jurisdiction that
restrict, or require disclosure of, political contributions by a
private equity fund’s manager or investment adviser or their
employees.

There are currently no such Cayman Islands rules or policies applicable
to PE funds.

15 Use of intermediaries and lobbyist registration

Describe any rules - or policies of public pension plans or
other governmental entities - in your jurisdiction that restrict,
or require disclosure by a private equity fund’s manager

or investment adviser of] the engagement of placement
agents, lobbyists or other intermediaries in the marketing

of the fund to public pension plans and other governmental
entities. Describe any rules that require a fund’s investment
adviser or its employees and agents to register as lobbyists

in the marketing of the fund to public pension plans and
governmental entities.

There are currently no such Cayman Islands rules or policies applicable
to PE funds.

16 Bank participation

Describe any legal or regulatory developments emerging
from the recent global financial crisis that specifically affect
banks with respect to investing in or sponsoring private
equity funds.

There are currently no such legal or regulatory developments in the
Cayman Islands applicable to PE funds.

Taxation

17 Tax obligations

Would a private equity fund vehicle formed in your
jurisdiction be subject to taxation there with respect to its
income or gains? Would the fund be required to withhold
taxes with respect to distributions to investors? Please
describe what conditions, if any, apply to a private equity fund
to qualify for applicable tax exemptions.

Under current Cayman Islands law there are no Cayman Islands taxes
on income or gains of the PE fund or on gains on dispositions of shares
or partnership interests, and distributions made by a PE fund will not
be subject to withholding tax in the Cayman Islands.

As an ELP, a PE fund has the ability to apply for, and could expect
to obtain, an undertaking from the governor-in-council of the Cayman
Islands (the governor) pursuant to the provisions of the Tax Concessions
Law that for a period of 50 years from the date of exemption no law
enacted in the Cayman Islands imposing any tax to be levied on profits
or income or gains shall apply to it or its operations, and that any such
tax or any tax in the nature of estate, duty or inheritance tax shall not
be payable on the partnership interests, debentures or other obligations
of the PE fund or by way of the withholding in whole or in part of any
payment of divided or other distribution of income or capital by the PE
fund to its partners or payments of principal or interest or other sums
due under a debenture or other obligation of the PE fund. If the PE fund
is structured as an exempted company, it can also apply to the governor
for an exemption for a period of 20 years and, if the PE fund is an LLC,
it can also apply for an exemption for a period of 50 years.

18 Local taxation of non-resident investors

Would non-resident investors in a private equity fund be
subject to taxation or return-filing requirements in your
jurisdiction?

No, see question 17.
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19 Local tax authority ruling

Is it necessary or desirable to obtain a ruling from local tax
authorities with respect to the tax treatment of a private
equity fund vehicle formed in your jurisdiction? Are there any
special tax rules relating to investors that are residents of your
jurisdiction?

No, see question 17.

20 Organisational taxes

Must any significant organisational taxes be paid with respect
to private equity funds organised in your jurisdiction?

There are currently no significant organisational taxes in the Cayman
Islands. However, there are registration and annual maintenance fees
payable to the government of the Cayman Islands in connection with
the registration or incorporation of a PE fund in the Cayman Islands, as
described previously.

21 Special tax considerations

Please describe briefly what special tax considerations, if any,
apply with respect to a private equity fund’s sponsor.

Currently, none. See question 17.

22 Taxtreaties

Please list any relevant tax treaties to which your jurisdiction
is a party and how such treaties apply to the fund vehicle.

As of 1 July 2005, the EU Savings Directive (2003/48/EC) (EUSD)
became effective. The EUSD requires withholding of tax or exchange
of tax information on interest paid to EU-resident individuals and cer-
tain EU intermediary entities in certain limited circumstances. The
Cayman Islands government entered into bilateral agreements with
each of the member states of the European Union in relation to report-
ing of savings income information and passed laws implementing those
agreements. Distributions made by a PE fund or income derived from
the sale or redemption of the shares should generally not be subject
to the EUSD withholding tax or exchange of information. However, if
an investor in a PE fund were to hold its shares through a professional
nominee that is based in an EU member state, it is possible that the
EUSD may apply to distributions made by the PE fund to the investor
or to the income derived by the investor from the sale or redemption
of the shares in the PE fund. Whether the EUSD would apply in any
given case would depend upon the circumstances surrounding the
relevant investor and the manner in which the EUSD has been imple-
mented in the relevant EU member state. With the implementation
of the Common Reporting Standard (CRS), which is broader in scope
than the EU Savings Directive, such Directive has been repealed and
itis anticipated that any reporting under the Directive will be replaced
with reporting under the CRS from 201.

The Cayman Islands has signed over 36 tax information exchange
agreements (TIEAs) with other countries, of which 29 were in force
as at November 2016, including most EU member states (the Czech
Republic, Denmark, Finland, France, Germany, Ireland, Italy, Malta,
the Netherlands, Norway, Poland, Portugal, Sweden, the United
Kingdom), Argentina, Aruba, Australia, Canada, China, the Faroe
Islands, Greenland, Guernsey, Iceland, India, Isle of Man, Japan,
Mexico, New Zealand, South Africa and the United States, and
as a result is on the Organisation for Economic Co-operation and
Development (OECD) ‘white list’ of jurisdictions that have substan-
tially implemented international tax standards. Essentially, TIEAs are
bilateral agreements under which jurisdictions agree to cooperate in
tax matters through the exchange of information. The Cayman Islands
has also joined the Convention on Mutual Administrative Assistance
in Tax Matters, which was developed by the OECD and the Council of
Europe to combat tax evasion and aggressive tax avoidance. It provides
for all possible forms of administrative cooperation between states in
the assessment and the collection of taxes.

The Foreign Account Tax Compliance Act (FATCA) was intro-
duced by the United States in 2010 as part of the Hiring Incentives
to Restore Employment Act with the purpose of reducing tax eva-
sion by its citizens. The Cayman Islands has entered into a Model 1B
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Intergovernmental Agreement (IGA) with the US relating to FATCA
and also an agreement to improve international tax compliance with
the United Kingdom (based on the US Model 1 IGA). The Cayman
Islands has also introduced legislation that implements FATCA, and
also what is known as UK FATCA (or CDOT), under which Cayman
Islands financial institutions (which would include most funds) are
required to, inter alia, conduct due diligence on their account holders
(ie, investors) to determine whether they are US or UK persons; and
report on an annual basis certain information to the Cayman Islands
Tax Information Authority (TIA). The legislation permits the Cayman
Islands government to exchange tax information automatically with
the UK and the US without violating Cayman Islands law.

On 16 October 2015, the Cayman Islands issued regulations relat-
ing to the CRS, the OECD initiative for the global automatic exchange
of information for tax purposes. As with FATCA, the CRS regulations
require Cayman Islands reporting financial institutions to, inter alia,
establish policies and maintain procedures designed to identify report-
able accounts from 1 January 2016 (which include the identification
of each jurisdiction in which an account holder or controlling person
is resident for tax purposes, application of certain due diligence and
retention of information obtained or a record of the steps taken to com-
ply with the CRS Regulations for six years) and file an annual report
with the TIA setting out certain information on reportable accounts.

We expect many of the sponsors of PE funds will outsource to
administrators the reporting requirements imposed on them by the
increased regulation and will rely on the administrators to ensure full
due diligence is conducted with respect to the investors in their funds.
In any event, managers should remain vigilant in their compliance with
the FATCA and CRS legislation.

23 Other significant tax issues

Are there any other significant tax issues relating to private
equity funds organised in your jurisdiction?

Currently, none. See question 17.

Selling restrictions and investors generally

24 Legal and regulatory restrictions

Describe the principal legal and regulatory restrictions on
offers and sales of interests in private equity funds formed
in your jurisdiction, including the type of investors to
whom such funds (or private equity funds formed in other
jurisdictions) may be offered without registration under
applicable securities laws in your jurisdiction.

A Cayman Islands PE fund is not allowed to carry on business with
the public of the Cayman Islands other than so far as may be neces-
sary for the carrying on of the business of the PE fund outside of the
Cayman Islands. As such, Cayman Islands PE funds are prohibited
from offering shares to the public in the Cayman Islands (in the case
of an exempted company) unless such shares are listed on the Cayman
Islands Stock Exchange.

‘Public’, for these purposes, does not include a sophisticated per-
son, a high net worth person, a company, partnership or trust of which
the shareholders, unit holders or limited partners are each a sophisti-
cated person, a high-net-worth person any exempted or ordinary non-
resident company registered under the Companies Law or a foreign
company registered pursuant to Part IX of the Companies Law or any
such company acting as general partner of a partnership registered
pursuant to the provisions of the ELP Law or any director or officer of
the same acting in such capacity or the Trustee of any trust registered
or capable of registering pursuant to the provisions of the Trusts Law
(as revised).

25 Types of investor

Describe any restrictions on the types of investors that may
participate in private equity funds formed in your jurisdiction
(other than those imposed by applicable securities laws
described above).

There are currently no other Cayman Islands restrictions to describe.
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26 Identity of investors
Does your jurisdiction require any ongoing filings with, or
notifications to, regulators regarding the identity of investors
in private equity funds (including by virtue of transfers of
fund interests) or regarding the change in the composition
of ownership, management or control of the fund or the
manager?

Save where the PE fund constitutes a financial institution for the
purposes of FATCA or the CRS and is thereby obliged to make annual
notification filings to the TIA in respect of relevant investors (see
question 22), there are no filings or notifications required as regards
investors in an exempted company, LLC or an ELP. However, as noted
above, the general partner must maintain a register of limited part-
ners that is open to inspection by all partners of an ELP or by any other
person with the consent of the general partner of the relevant ELP. In
addition, the general partner must file a statement with the registrar
of exempted limited partnerships where there has been a change in
any of the information provided under the section 9 registration filing
described in question 2.

In the unlikely event that the PE fund is to be CIMA-registered, in
order to effect the required registration, the PE fund is required to pro-
vide CIMA with a summary of the terms of the offering for each class of
equity interests and to provide details of the various service providers
of the PE fund along with a copy of its offering document. The PE fund
must notify CIMA of any changes in the details of the summary of the
terms of the offering and any change in the PE fund’s service providers
as filed on initial registration with CIMA and supply copies of any sup-
plements to, or revision of] the offering document.

The directors of a CIMA-registered PE fund or manager holding a
SIBL exemption will be required to make an annual filing together with
the payment of a fee, and if there is any change to the information pre-
viously provided, the director must inform CIMA of the change within
21days of the change.

The PE fund usually will require evidence identifying the branch or
office of the bank from which subscription monies are being remitted
or have been transferred, to verify that the account is in the name of
the subscriber and retain a written record of such details. Normally the
PE fund and its general partner (or directors if it is an exempted com-
pany) reserve the right to request such information as is necessary to
verify the identity of a subscriber. Any failure or delay by a subscriber to
produce any information required for verification purposes could result
in the PE fund refusing to accept the subscription application and the
subscription monies relating thereto.

If any person who is resident in the Cayman Islands (including the
general partner or a director) has a suspicion that a payment to the PE
fund (by way of subscription or otherwise) contains the proceeds of
criminal conduct, that person is required to report such suspicion pur-
suant to the Proceeds of Crime Law (2014 Revision).

27 Licences and registrations

Does your jurisdiction require that the person offering
interests in a private equity fund have any licences or
registrations?

Usually, the person offering interests in a PE fund will be the invest-
ment manager or sponsor of the Fund and, unless such person is
domiciled in the Cayman Islands or carries on business in the Cayman
Islands, there will be no requirement for that person to obtain licences
or registration in the Cayman Islands provided that such PE fund is not
offering interests redeemable at the option of investors and no registra-
tion with CIMA is required.

28 Money laundering

Describe any money laundering rules or other regulations
applicable in your jurisdiction requiring due diligence, record
keeping or disclosure of the identities of (or other related
information about) the investors in a private equity fund or
the individual members of the sponsor.

The PE fund will be subject to the provisions of the Cayman Islands
Money Laundering Regulations and Proceeds of Crime Law of the
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Update and trends

Alternative Investment Fund Managers Directive (AIFMD)

On 18 July 2016, the European Securities and Markets Authority
(ESMA) published its second advice to the European Parliament,

the Council and the Commission on the application of the AIFMD
passport to non-EU Alternative Investment Fund Managers (AIFMs)
and Alternative Investment Funds (AIFs) in accordance with article 3§
and articles 37 to 41 of the AIFMD. Following the publication of a

first advice on the application of the passport to six non-EU countries
(Guernsey, Hong Kong, Jersey, Switzerland, Singapore and the United
States) in July 2015, this second advice evaluates the application of the
passport to 12 non-EU countries: Australia, Bermuda, Canada, Cayman
Islands, Guernsey, Hong Kong, Isle of Man, Japan, Jersey, Switzerland,
Singapore and the United States.

In its commentary ESMA noted that, at this time, it could not give
definitive advice in relation to extending the passport to the Cayman
Islands, as the Cayman Islands is in the process of implementing its
new regulatory regimes. However, while it did not provide definitive
advice, ESMA acknowledged that the Cayman Islands already has
frameworks in place to address systemic risks. This includes legislative
amendments passed in August 2015 that established an opt-in regime
for regulating Cayman Islands-domiciled AIFs and AIFMs connected
to the EU. While ESMA is of the view that there are no significant
obstacles regarding competition and market disruption impeding the
application of the passport to the Cayman Islands, it wishes to further
examine criteria on investor protection and effectiveness of enforce-
ment before affirming that the passport should be extended to the
Cayman Islands. Part of this process involves ESMA completing its
review of draft rules and regulations supplied by the Cayman Islands
government as part of the assessment process. Following its initial
review, ESMA has confirmed that the draft rules and regulations seem
to show that the Cayman Islands’ proposed new AIFMD-like regime
would be broadly similar to the AIFMD framework, but ESMA still
needs to undertake a more in-depth analysis.

The Cayman Islands’ Minister of Financial Services, Wayne
Panton, has explained that rather than being 12 to 18 months away
from completing Cayman’s AIFMD regime, the jurisdiction actually is
expected to be finalised imminently: ‘The 12 to 18-month timeframe
was given last year, as part of the Cayman Islands Monetary Authority’s
initial submissions to ESMA,’ he noted in July 2016.

With only five out of the 12 jurisdictions assessed by ESMA to
date being approved for the extension of the passport, and assess-
ments on a further 10 new jurisdictions still to be commenced, it is
not certain when the extension of the passport to non-EU countries
will occur. ESMA has advised that the Commission and co-legislators
may also wish to consider fiscal matters and anti-money laundering
regimes, in addition to ESMA’s advice, before extending the passport to
any jurisdiction.

Accordingly, while the Cayman Islands is likely to become an
approved jurisdiction imminently, it is not clear at which point the
passport will be made available to such approved jurisdictions. Cayman
Islands AIFMs are currently marketed in the EU under national private
placement regimes (NPPRs). The NPPR and passport regimes will
coexist until at least 2018, by which time ESMA will have decided, and
acted upon, whether or not the passport regime should entirely dis-
place NPPRs.

Accordingly, while the Cayman Islands is doing all it can to
obtain the passport as soon as possible, investment managers should,
for the time being, continue to take advantage of the NPPRs to
market their funds into the EU pending any further decision of the
European Commission.

Implementation of LLCs

The Cayman Islands has brought into force the Limited Liability
Companies Law, 2016, which enables the formation of a new Cayman
Islands vehicle, the limited liability company (an LLC). An LLC is
essentially a hybrid vehicle, combining certain characteristics of a
Cayman Islands exempted company with those of a Cayman Islands
exempted limited partnership. An LLC is a body corporate with sepa-
rate legal personality, like a Cayman Islands exempted company,

but without the constraint of having share capital. The liability of the
members of an LLC is limited. The members of an LLC can agree
among themselves, in the LLC Agreement, how the profits and losses
of the LLC are to be allocated and how and when distributions are to
be made. An LLC can either be managed by its members (or some of
them) or by other persons appointed to manage the affairs of the LLC.
The flexible nature of an LLC means that it will also be well-suited to a
broad range of applications including as a holding company in private
equity fund structures.

Some potential advantages of an LLC in the funds context are
to allow for simplified and more flexible fund administration (eg,
easier tracking or calculation of the value of a member’s investment
in the LLC), more flexible corporate governance concepts, and pos-
sibly a closer matching of the legal framework applicable between the
‘onshore’ and ‘offshore’ investors (eg, where there is a parallel ‘onshore’
Delaware limited liability company as a feeder or master fund and an
‘offshore’ Cayman fund in the structure). Where a closed-ended fund
requires separate legal personality (ie, as opposed to being structured
as an exempted limited partnership), a Cayman Islands exempted com-
pany can be cumbersome in the operation of capital call and default
mechanisms - an LLC may be ideally suited to such a scenario.

We have already been involved in PE transactions where the
acquiring vehicle, and intermediate holding vehicles, were LLCs. In this
context, we predict LLCs being more frequently used by virtue of them
simultaneously providing limited liability, separate legal personality,
an ability to offer meaningful security to lenders and a more flexible
means of making distributions ‘up the chain’.

Cayman Islands. To comply with these regulations and laws aimed
at the prevention of money laundering and terrorist financing, the
PE fund typically requires prospective investors to provide evidence
to verify their identity. The general partner of the PE fund where it is
structured as an ELP or the board of directors where it is structured
as an exempted company usually reserve the right to request such
information as it considers necessary to verify the identity of a prospec-
tive investor.

As Cayman Islands-based PE funds will typically be considered
financial institutions, they will be required to undertake due diligence
on their investors to identify whether they are US or UK specified per-
sons (for FATCA purposes) and where they are tax resident (for CRS
purposes) and disclose certain information to the TIA (see question 22).

Exchange listing

29 Listing
Are private equity funds able to list on a securities exchange
in your jurisdiction and, if so, is this customary? What are the
principal initial and ongoing requirements for listing? What
are the advantages and disadvantages of a listing?

It is possible for a PE fund established as either an ELP or an exempted
company to apply for a listing on the Cayman Islands Stock Exchange
(CSX), but it would be unusual for a PE fund to do so. The principal

38

advantage of obtaining a listing is that the PE fund’s securities would
be listed on a recognised exchange, which some institutional investors
may require. However, the main disadvantage would be that it would
add another layer of expense and formation procedures, which may not
be necessary in order to facilitate a private equity transaction. The CSX
listing rules are available online at www.csx.com.ky, and the principal
initial and ongoing requirements for listing are set out in Chapter 9 of
the CSX listing rules.

30 Restriction on transfers of interests

To what extent can a listed fund restrict transfers of its
interests?

Chapter 9 of the CSX listing rules provides that securities must be
freely transferable, but certain transfer restrictions are allowed if they
are adequately disclosed and approved by the CSX, such as where
transfer restrictions are required in order to avoid breaching the securi-
ties laws of any relevant jurisdictions.
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Participation in private equity transactions

31 Legal and regulatory restrictions

Are funds formed in your jurisdiction subject to any legal or
regulatory restrictions that affect their participation in private
equity transactions or otherwise affect the structuring of
private equity transactions completed inside or outside your
jurisdiction?

There are currently no such restrictions under Cayman Islands law.

32 Compensation and profit-sharing

Describe any legal or regulatory issues that would affect the
structuring of the sponsor’s compensation and profit-sharing
arrangements with respect to the fund and, specifically,
anything that could affect the sponsor’s ability to take
management fees, transaction fees and a carried interest (or
other form of profit share) from the fund.

Other than the fiduciary duty of the general partner of an ELP to actin
good faith and, subject to the express terms of the partnership agree-
ment to the contrary, in the interests of the ELP, the duty of a manager
of an LLC to act in good faith (subject to the provisions of the LLC
agreement) and the fiduciary duties of the directors of an exempted
company, there are currently no specific legal or regulatory issues
under Cayman Islands law that affect compensation and profit-sharing
arrangements of a PE fund. The structuring of such arrangements in
a Cayman Islands PE fund is usually driven by the legal or regulatory
requirements of certain onshore jurisdictions.
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Cristian Eyzaguirre, Francisco Guzman and Carlos Alcalde

Carey

Formation and terms operation

1 Forms of vehicle

What legal form of vehicle is typically used for private equity
funds formed in your jurisdiction? Does such a vehicle have a
separate legal personality or existence under the law of your
jurisdiction? In either case, what are the legal consequences
for investors and the manager?

Vehicles typically used in Chile as private equity funds are public
investment funds (ie, local closed-end investment funds with shares
listed in a local stock exchange (public funds)) and private investment
funds (ie, local closed-end unlisted investment funds (FIPs)), both of
which are regulated by Law No. 20,712 (the Funds Law).

FIPs are different from public funds because they are not subject
to the Chilean Securities and Insurance Commission (SVS) supervi-
sion and have less than 50 shareholders that are not ‘members of the
same family’ (those who maintain among them a certain degree of
consanguinity or affinity relationship, and entities directly or indirectly
controlled by each of those people are considered members of the
same family).

Funds in Chile do not have a separate legal personality. However, a
fund constitutes a separate estate, a pool of assets different to the assets
of the management company (the Chilean equivalent to the general
partner) and the assets of the individuals or entities that hold participa-
tion in it. Public funds and FIPs may be managed by the ‘general funds
administrators’ (AGF), a special corporation that requires prior authori-
sation to be incorporated and to act as fund manager, while FIPs can
also be managed by an unregulated closely held corporation (an FIP
administrator), which does not require prior authorisation, but only to
comply with certain reporting obligations with the SVS.

AGFs are subject to the following special rules:

they need to be organised as special corporations for the unique

corporate purpose of managing third party funds;

they are subject to the provisions that regulate public corporations

and are supervised by the SVS;

they must include ‘general funds administrator’ in their names;

they need to maintain a paid capital of at least

263 million Chilean pesos;

they must issue a guarantee in favour of each of its managed funds

to guarantee the fulfilment of its obligations; and

after the lapse of one year starting from the authorisation for incor-

poration, AGFs must manage at least one operating fund with an

equity of at least 263 million Chilean pesos and at least one institu-
tional investor or §o shareholders.

Investors are only responsible for the payment of their respective

shares in the fund. AGFs and FIP administrators are responsible for
their management decisions with respect to the funds.
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2 Forming a private equity fund vehicle

What is the process for forming a private equity fund vehicle
in your jurisdiction?

Public funds

A public fund is formed by the AGF by passing a resolution by its board
of directors approving the by-laws of the fund. Once the by-laws have
been approved by the board of directors of the AGF, the by-laws, along
with other documentation established in SVS regulations, must be
deposited in the SVS’s Public Registry of Funds’ By-laws.

The by-laws regulate, in general terms, the legal relation between
the AGF, the fund and the shareholders. It must regulate the liquidity
policy, the voting policy, the investment policy, the expenditure policy
and the diversification policy of the fund.

Once the by-laws have been deposited in the mentioned registry,
the shares issued by the public fund are deemed as registered before
the SVS and, therefore, may be publicly offered in Chile.

FIPs

An FIP is formed by either an AGF or an FIP administrator by passing
a resolution by its board of directors approving the by-laws of the FIP
with no further formalities. However, a copy of the fund’s by-laws is
usually recorded with a Notary Public for certainty and evidence.

3 Requirements

Is a private equity fund vehicle formed in your jurisdiction
required to maintain locally a custodian or administrator, a
registered office, books and records, or a corporate secretary,
and how is that requirement typically satisfied?

Management companies of funds must be corporations duly incorpo-
rated under the laws of Chile, with a registered office or domicile in
Chile (needed for taxation purposes) and with corporate books and
records (shareholders’ register, minute books, etc). Management com-
panies, as with every corporation, must have at least two shareholders.
Additionally, FIPs and public funds need a registered office or domicile
in Chile (which is normally the management company’s domicile) and
books and records, which are kept by the management company.

After the formation of a fund, the management company shall
request a local tax ID for the fund from the Chilean internal reve-
nue service.

4 Accesstoinformation

What access to information about a private equity fund
formed in your jurisdiction is the public granted by law? How
isitaccessed? If applicable, what are the consequences of
failing to make such information available?

Public funds

AGFs must disclose material information regarding themselves and
the public funds they manage (along with information about the main
characteristics of the public funds and their series of shares), truthfully,
sufficiently and promptly, to the public fund’s shareholders and the
public in general.
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Material information is such information that a person of good
judgment would consider important for his or her investment decisions.

This information is delivered to the SVS and automatically posted
on the SVS’s website. Therefore, it is possible to check online public
funds’ by-laws, financial statements, material information, sharehold-
ers’ register, etc.

The SVS may apply sanctions to AGFs for breach of disclo-
sure obligations. Those sanctions include censure, fines of up to
394 million Chilean pesos (or higher amounts in case of relapse), and
revocation of the AGF authorisation of existence.

FIPs

Although FIP administrators are reporting entities before the SVS, they
do not have an obligation to disclose information about the FIPs they
manage to the public in general. The information they are compelled
to send to the SVS is only related to the identification of the FIP and its
shareholders, the value of the contributions made by the shareholders
to the FIP and the value of the FIP’s assets. Additionally, the SVS may
request further information to the management company in order to
supervise compliance with the Funds Law in different matters.

5 Limited liability for third-party investors

In what circumstances would the limited liability of third-
party investors in a private equity fund formed in your
jurisdiction not be respected as a matter of local law?

In Chile, by general rule, management companies and funds’ share-
holders are not liable for funds’ obligations. Chilean law does not
expressly permit to disregard the limited liability of the fund to reach
its management company or shareholders. Moreover, the ‘pierce of
the corporate veil’ theory has been applied by courts in Chile only
with respect to corporations, and in just a few exceptional cases (cases
of fraud or abuse of right that has produced damages against a third
party). However, since Chile is governed by civil law, such precedents
are not binding for any court.

6 Fund manager’s fiduciary duties

What are the fiduciary duties owed to a private equity fund
formed in your jurisdiction and its third-party investors

by that fund’s manager (or other similar control party or
fiduciary) under the laws of your jurisdiction, and to what
extent can those fiduciary duties be modified by agreement of
the parties?

Management companies conduct the management of each fund they
manage under the name of such fund, at its shareholders’ risk, and sub-
ject to the rules that specifically apply to each kind of fund.

Regarding public funds, responsibility for funds management is
non-transferable. However, AGFs may grant special powers of attor-
ney or engage external services (outsourcing) for the execution of
certain acts, contracts or activities that may be deemed necessary for
their business.

AGFs, as well as their directors, officers, managers and main exec-
utives, have a duty of care in relation to the management of a public
fund. According to such duty, the Funds Law prescribes that they shall
act with the degree of care ordinarily employed by people in their own
businesses, in order to achieve the objectives set forth in the public
fund’s by-laws.

In addition to the duty of care, there is a duty of loyalty in relation
to the management of a public fund. The management of a public fund
must be carried out for the benefit of that fund, and every transac-
tion related to the fund’s assets must be made in the best interest of
the fund.

These duties are defined by law and shall not be modified by agree-
ment of the parties.

Regarding FIPs, although these fiduciary duties are not expressly
imposed by law to FIP administrators, it could be said that they
embody principles that should apply to the management of FIPs too,
unless expressly modified or limited in the by-laws of the FIP.
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7 Grossnegligence
Does your jurisdiction recognise a ‘gross negligence’ (as
opposed to ‘ordinary negligence’) standard of liability
applicable to the management of a private equity fund?

As stated in question 6, the standard of liability applicable to the man-
agement of public funds and FIPs is an ordinary negligence standard.

8 Other special issues or requirements

Are there any other special issues or requirements particular
to private equity fund vehicles formed in your jurisdiction?
Is conversion or redomiciling to vehicles in your jurisdiction
permitted? If so, in converting or redomiciling limited
partnerships formed in other jurisdictions into limited
partnerships in your jurisdiction, what are the most material
terms that typically must be modified?

Some additional issues and requirements related to public funds and
FIPs include the fact that funds cannot directly invest in water rights,
industrial orintellectual property rights, mining concessions, real estate
and vehicles of any kind. Additionally, they cannot directly develop
commercial, industrial, real estate, mining, agricultural, exploration,
exploitation or extraction of assets of any kind, insurance, reinsurance
or intermediation activities or any other business involving the direct
development of an industrial, professional, commercial or construc-
tion activity by the fund and in general, any activity directly developed
by the fund different to investment or its complementary activities.

Additionally, the Funds Law requires that within a year from the
incorporation of an FIP the FIP must have at least four unrelated share-
holders each owning at least 10 per cent of the fund’s shares (unless
an institutional investor owns at least 50 per cent of the fund); and the
management company and its related entities must not have more than
20 per cent of the fund’s shares.

Chile does not permit the conversion or redomiciling of vehicles
incorporated in other jurisdictions into Chilean public funds or FIPs.

9 Fund sponsor bankruptcy or change of control

With respect to institutional sponsors of private equity
funds organised in your jurisdiction, what are some of the
primary legal and regulatory consequences and other key
issues for the private equity fund and its general partner and
investment adviser arising out of a bankruptcy, insolvency,
change of control, restructuring or similar transaction of the
private equity fund’s sponsor?

The Funds Law does not have any provision related to change of con-
trol or restructuring of the management company of a fund. However,
once a change of control of an AGF has occurred, normally such event
is informed by the AGF to the SVS and the public at large as a material
event notice.

In the case of bankruptcy of an AGF, the fund’s audit committee
must call for a shareholders’ meeting in order to elect a new AGF for
the public fund or resolve its dissolution and liquidation.

Further, bankruptcy, insolvency, change of control, restructuring
or similar transactions affecting shareholders of the fund may have
adverse effects on the fund as a whole, by preventing the fund from
meeting some of the requirements prescribed in the Funds Law for pub-
lic funds and FIPs, for example the requirements related to the number
of shareholders or dispersion of shareholders. If the mentioned share-
holders’ requirements are not met, the Funds Law prescribes different
sanctions, such as the dissolution and liquidation of the fund (in the
case of public funds) or tax consequences (in the case of FIPs).
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Regulation, licensing and registration

10 Principal regulatory bodies

What are the principal regulatory bodies that would have
authority over a private equity fund and its manager in your
jurisdiction, and what are the regulators’ audit and inspection
rights and managers’ regulatory reporting requirements to
investors or regulators?

Public funds and AGFs are subject to SVS supervision. The SVS is
responsible for overseeing compliance with laws, regulations, by-laws
and other provisions that govern public funds and AGFs. Some of the
SVS main audit and inspection rights are as follows:
the right to review all of the transactions, assets, books, archives,
accounts and documents of the supervised entities or activities and
request the information and explanations it deems necessary for
the fulfilment of its duties;
- the right to request the execution and submission of financial
information whenever it deems necessary;
the right to request any document, book or information necessary
for supervision purposes;
the right to audit persons or entities subject to its supervision; and
the right to summon administrators, representatives, employ-
ees and advisers of supervised entities or persons to declare
regarding any information the SVS deems necessary for its surveil-
lance duties.

FIPs are not subject to SVS supervision, but FIP administrators have
disclosure requirements and the SVS has the right to request informa-
tion related to the fulfilment of legal regulation related to FIPs, public
offerings and operations between FIPs and public funds managed by
the same management company.

Apart from the audit and inspection rights grant